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4 Non-contractual liability

Article 235 EC grants the Court jurisdiction in disputes which concern 
compensation for damage under the conditions set out in Article 288(2) 
EC.1 The Court has understood the jurisdiction under Article 235 as 
 exclusive, thereby excluding the national courts from hearing and deter-
mining actions for the non-contractual liability of the EC under Article 
288(2).2 In First and Franex,3 the Court found that the exclusive jurisdic-
tion of the Community Courts also includes the possibility ‘to prescribe, 
with regard to one of the institutions of the European Community, any 
interim measure or measure of inquiry, such as commissioning an expert 
report whose purpose is to establish the role of that institution in the 
events which allegedly caused damage, for the purposes of an action which 
may be brought against the European Community to establish its non-
contractual liability’.4 The Court justifi ed this approach with the need to 
ensure the uniform application of the system of non-contractual liability 
of the EC given that Member States apply different rules regarding the 

1 See generally, G. Roberts, ‘Judicial Review of Legislative Measures: the European 
Court of Justice Breathes Life into the Second Paragraph of Article 215’ (1988) 26 Columbia 
Journal of Transnational Law 245; H.G. Schermers, T. Heukels, and P. Mead (eds.), Non-
Contractual Liability of the European Communities (Martinus Nijhoff, 1988); F. Schockweiler, 
G. Wivenes and J. Godart, ‘Le régime de la responsibilité extra-contractuelle du fait d’actes 
juridiques dans la Communauté européenne’ (1990) RTDE 27; F. Capelli and M. Migliazza, 
‘Recours en Indemnité et Protection des Intérêts Individuels: Quelles sont les Changements 
Possibles et Souhaitables?’ (1995) CDE 585–640; T. Heukels and A. McDonnell (eds.), The 
Action for Damages in Community Law (Kluwer Law International, 1997); T. Tridimas, 
‘Liability for Breach of Community Law: Growing Up and Mellowing Down?’ (2001) 38 
CMLRev 301 (pp. 321–332); J. Wakefi eld, Judicial Protection Through the Use of Article 
288(2) (Kluwer, 2002); P. Craig, EU Administrative Law (OUP, 2006), pp. 764–788; T.C. 
Hartley, The Foundations of European Community Law (OUP, 6th edn., 2007), chapter 16; 
T. Tridimas, The General Principles of EU Law (OUP, 2nd edn., 2006), chapter 10; A. Ward, 
Judicial Review and the Rights of Private Parties in EU Law (OUP, 2nd edn., 2007), chapter 
8; P. Craig and G. DeBúrca, EU Law – Text, Cases and Materials (OUP, 4th edn., 2008), 
chapter 16. For a discussion of the contractual liability of the EC and on restitution, see T.C. 
Hartley, op. cit., pp. 421–428.

2 Case C-275/00 First and Franex [2002] ECR I-10943, para. 43. See also Case 101/78 
Granaria [1979] ECR 623, para. 14. See also Joined Cases 106/87 Asteris and Others v Greece 
[1988] ECR 5515, para. 15; Case C-55/90 Cato v Commission [1992] ECR I-2533, para. 17.

3 Case C-275/00 First and Franex [2002] ECR I-10943.
4 Ibid., para. 46.
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submission of requests for interim measures and in relation to expert 
reports. National courts are therefore precluded from ordering expert 
reports for the purpose of establishing the non-contractual liability of the 
EC. On the other hand, the Court has made it recently clear that it does 
not have jurisdiction to entertain an action for damages under Title VI 
TEU.5 With the entry into force of the Lisbon Treaty the Court would 
have jurisdiction under Article 268 TFEU to hear disputes in relation 
to compensation for damages as provided for by Article 340(2) and (3) 
TFEU, which contain few changes.6

Article 288(2) provides that ‘in the case of non-contractual liability, the 
Community shall, in accordance with the general principles common to the 
Member States, make good any damage caused by its institutions or by its 
servants in the performance of their duties’. It is clear from this provision 
that an action cannot be brought against an institution of the Community 
itself, but against the Community represented by the institution or institu-
tions whose action allegedly caused the damage.7

While not containing any substantive principles itself, Article 288(2) 
entrusts the Court of Justice with a creative mandate to develop such 
principles on the basis of a comparative approach. Given that it refers 
to common principles, the provision does not seem to require the Court 
to opt for rules which exist in most, or even all, Member States. In light 
of the differences in the national legal systems as to the rules on granting 
compensation for damage caused by public authorities, this would not be 
possible. Moreover, the special nature of the Community legal order would 
make it difficult to apply rules which have been developed in the context 
of constitutional states.

This provides the Court with considerable discretion in pursuing the task 
of establishing rules and principles of non-contractual liability which are 
suitable to the Community legal system. However, the relevance of such 
common principles reaches beyond the demands of Article 288(2), as the 
Court has used the principles established for non-contractual liability of 
the EC for the existence and conditions of Member State liability in the 
wake of the Francovich ruling.

5 See Case C-354/04 P Gestoras Pro Amnistía and Others v Council [2007] ECR I-1579, 
at paras. 44–48.

6 This jurisdiction apparently also includes, however, compensation for damage caused 
by acts currently adopted under the third pillar.

7 See Case T-364/03 Medici Grimm v Council [2006] ECR II-79, at para. 47. See also 
Case T-209/00 Lamberts v Ombudsman [2002] ECR II-2203, at para. 48. In Cases 63-69/72 
Wehrhahn v Council and Commission [1973] ECR 1229 the Court rejected the argument that, 
by analogy with Article 282 EC, the Commission should represent the Community in such 
proceedings. See also T.C. Hartley, supra note 1, p. 429.



 Non-contractual liability  241

On the basis of the mandate given to it under Article 288(2) the Court 
has established that ‘Community responsibility depends on the coincidence 
of a set of conditions as regards the unlawfulness of the acts alleged against 
the institutions, the fact of damage, and the existence of a direct link in the 
chain of causality between the wrongful act and the damage complained 
of’.8 These basic conditions have been developed in the case law of the 
Community Courts to form a comprehensive set of rules determining 
Community liability.

This chapter will discuss which acts can trigger the non-contractual 
liability of the EC under Article 288(2) and when they are attributable to 
the Community. The main focus of this chapter will be on the procedural 
and substantive problems which legal acts provide for establishing the non-
contractual liability of the EC. This will be followed by considering the 
conditions of damage and causation. Finally, the time-limit within which 
an action under Article 288(2) has to be brought will be studied. The few 
changes brought about by Article 340(2) and (3) TFEU will be mentioned 
where they are relevant.

1.  ATTRIBUTABLE ACT

Article 288(2) states that the Community is liable for an act that can be 
attributed to an EC institution or its civil servants in the performance 
of their duties. The concept of ‘act’ has been given a wide meaning and 
comprises ‘measures or conduct attributable to a Community institution 
or body’.9 The concept is therefore wider than the concept of reviewable 
act under Article 230. It includes a report by OLAF terminating an anti-
fraud investigation,10 press releases by OLAF,11 the handling of a com-
plaint by the Ombudsman,12 the bringing of proceedings in the USA by 
the Commission,13 and even physical acts, such as driving a car.14 It can 
also comprise omissions, but ‘only where the institutions have infringed a 
legal obligation to act under a provision of Community law’.15 However, 

8 Case 153/73 Holtz & Willemsen v Council [1974] ECR 675 at para. 7.
9 Case T-250/02 Autosalone Ispra v EAEC [2005] ECR II-5227, para. 41, for liability 

under Article 188(2) EA, which is similar in wording to Article 288(2).
10 Case T-309/03 Grau v Commission [2006] ECR II-1173.
11 See Case T-193/04 Tillack v Commission [2006] ECR II-3995, at para. 126.
12 See Case C-234/02 P European Ombudsman v Lamberts [2004] ECR I-2803, at para. 

63.
13 Case C-131/03 P Reynolds and Others v Council [2006] ECR I-7795, para. 82.
14 See Case 9/69 Sayag v Leduc [1969] ECR 329.
15 Case T-196/99 Area Cova SA and Others v Council and Commission [2001] ECR 

II-3597, at para. 84. See also Case T-514/93 Cobrecaf v Commission [1995] ECR II-621 at para. 
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primary EC law cannot give rise to liability of the Community under Article 
288(2). In Dubois16 the applicant claimed compensation for damage due to 
the completion of the Internal Market on the basis of the Single European 
Act, which led to the abolition of the customs agency work in which he 
was involved in France. The CFI rejected the argument that primary EC 
law can give rise to the Community’s liability, as ‘[t]he Single Act thus 
constitutes neither an act of the institutions nor an act of the servants of 
the Community. [. . .] Article 178 [now 235] and the second paragraph of 
Article 215 [now 288] of the Treaty, which govern the non-contractual 
liability of the Community, are also primary law. Under the hierarchy of 
rules, those provisions cannot be brought to bear on instruments belonging 
to an equivalent level where this is not expressly provided for.’17

Such an act must be attributable to an EC institution or to its servants 
in performance of their duties. EC liability arises therefore for acts of the 
European Parliament, Council, Commission and the Court of Auditors, 
which are referred to in Article 7(1) as Community institutions. In addition, 
Article 288(3)18 provides that the Community is liable for damage caused 
by the ECB or its servants in the performance of their duties.19 It is submit-
ted that the Community is also liable for damage, at least in principle, by 
the European Court. First, the European Court is referred to in Article 7(1) 
as an EC institution. Secondly, in the light of the ruling in Köbler, where the 
Court held that Member States can be held liable for damage caused by a 
breach of Community law of their last instance courts, it would be difficult 
to reject the liability of the Community Courts. Moreover, the Court has 
emphasised on several occasions that the conditions governing Member 
State liability are also applicable to the Community.20 The Community 
Courts have made it clear that they favour an expansive interpretation 
of the term ‘institution’, which goes beyond the institutions listed in 
Article 7(1). In Lamberts v Ombudsman21 the CFI held that ‘[t]he term also 
covers, with regard to the system of non-contractual liability established 
by the Treaty, all other Community bodies established by the Treaty and 
intended to contribute to the achievement of the Community’s objectives. 

70; Joined Cases T-344/00 and T-345/00 CEVA and Pfi zer v Commission [2003] ECR II-229, 
at para. 103, and the appeal in Case C-198/03 P Commission v CEVA and Pfi zer [2005] ECR 
I-6357; Case T-195/00 Travelex and Other v Commission [2003] ECR II-1677, at para. 143.

16 Case T-113/96 Edouard Dubois v Council and Commission [1998] ECR II-125.
17 Ibid., para. 41.
18 Under the Lisbon Treaty Article 340(3) TFEU will replace Article 288(3) EC with one 

that contains a wording similar to that used in Article 288(2).
19 See also Case T-295/05 Document Security Systems v ECB, order of 5 September 

2007, at para. 76.
20 See C-352/98 P Bergaderm and Goupil v Commission [2000] ECR I-5291, at para. 41.
21 Case T-209/00 Lamberts v European Ombudsman [2002] ECR II-2203.
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Consequently, measures taken by those bodies in the exercise of the powers 
assigned to them by Community law are attributable to the Community, 
according to the general principles common to the Member States referred 
to in the second paragraph of Article 288 EC’.22 On this basis the European 
Investment Bank23 and the European Ombudsman24 have been included 
within the term institution.

The Court’s wide interpretation of the term ‘institution’ in Article 288(2) 
does not seem capable of including Community agencies which are set up 
by Community legislation and not the EC Treaty itself. The Community 
instruments establishing such agencies contain, however, a provision 
which provides that the agency shall be liable for any damage caused and 
confers jurisdiction on the Court in case of disputes.25 It is submitted that 
also the Community, at least in a subsidiary manner, should incur liabil-
ity for damage caused by bodies to which the Community has delegated 
powers, such as agencies.26 The rationale for their inclusion would be that 
otherwise the Community ‘could escape the consequences of the provisions 
of Article 178 [now 235] and the second paragraph of Article 215 [now 288] 
of the Treaty’.27

EC liability for acts of the servants of EC institutions can only be con-
sidered where they occurred in performance of their duties.28 In Sayag 

v Leduc, the Court defi ned this as meaning ‘acts which by virtue of their 
internal and direct relationship are the necessary extension of the tasks 
entrusted to the institution’.29 The notion is fairly restrictive, since where 
a civil servant causes an accident with his private car the EC does not 
incur liability, even where the car is used to perform his duties. Where the 
EC is not liable, the servant can be sued in a national court in accordance 

22 Ibid., para. 49, upheld on appeal in Case C-234/02 P European Ombudsman v 
Lamberts [2004] ECR I-2803, at paras. 43–48. See also Case C-370/89 SGEEM v European 
Investment Bank [1992] ECR I-6211, at para 15.

23 Case C-370/89 SGEEM v European Investment Bank [1992] ECR I-6211, at para 16. 
See also Case T-11/00 Hautem v EIB [2000] ECR II-4019.

24 See Case T-209/00 Lamberts v European Ombudsman [2002] ECR II-2203, upheld on 
appeal in Case C-234/02 P European Ombudsman v Lamberts [2004] ECR I-2803, at paras. 
43–48.

25 The standard formulation is similar to that used in Article 288(2). See Article 17(2) 
Regulation 337/75 establishing a European Centre for the Development of Vocational 
Training, [1975] OJ L 39/1, as amended. See also Article 114 (3) and (4) of Regulation 40/94 
on the Community trade mark, [1994] OJ L 11/1, as amended.

26 See T.C. Hartley, supra note 1, pp 433–434.
27 Case C-370/89 SGEEM v European Investment Bank [1992] ECR I-6211, at para 15.
28 For a discussion on why Article 288(2) provides separate categories for acts by the 

institutions and those of its servants, see T.C. Hartley, supra note 1, pp. 430–431. See also 
H.G. Schermers and C.R.A Swaak, ‘Official Acts of Community Servants and Article 215(4) 
EC’, in T. Heukels and A. McDonnell (eds.), supra note 1, pp. 167–178.

29 Case 9/69 Sayag v Leduc [1969] ECR 329 at 335f.
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with national law. However, Article 12a of the Protocol on Privileges 
and Immunities of the European Communities guarantees EC civil serv-
ants immunity in national courts in respect of acts performed in their 
official capacity.30 The concepts under Article 288(2) ‘in performance of 
their duties’ and Article 12a of the Protocol ‘performed in their official 
capacities’ are in principle distinct. However, in practice they will mostly 
coincide.

2. LIABILITY FOR ATTRIBUTABLE ACTS

Special considerations apply for legal acts. Here, the relationship between 
Article 288(2) and the other remedies provided by the EC Treaty, in par-
ticular Articles 230 and 234, has to be considered. Another difficult issue is 
whether the EC should incur liability for every legal error it commits in a 
legal act and therefore which standard of unlawfulness should be required 
in case of legal acts.

Autonomous Nature of Article 288(2)

Article 288(2) provides an attractive remedy for private parties only if 
the restrictive requirements of locus standi under Article 230(4) do not 
constitute a precondition of admissibility for this action. In Plaumann,31 
the Court ruled that in an action for compensation under Article 288(2) it 
could not nullify the legal effects of a decision which had not been annulled. 
In other words, it required that an act had fi rst to be annulled under Article 
230 before an action under Article 288(2) could be brought. This would 
have rendered Article 288(2) meaningless for a vast range of legislative acts. 
The Court soon overruled, however, this restrictive position in Lütticke, 
where it held that:

the action for damages provided for by Article 178 [now 235] and the second 
paragraph of Article 215 [now 288] was established by the Treaty as an inde-
pendent form of action with a particular purpose to fulfi l within the system of 
actions and subject to conditions for its use, conceived with a view to its specifi c 
purpose. It would be contrary to the independent nature of this action as well as 
to the efficacy of the general system of forms of action created by the Treaty to 
regard as a ground of inadmissibility the fact that, in certain circumstances, an 

30 Such immunity is, however, to be waived unless the waiver is contrary to the interest 
of the Community, see Article 18 of the Protocol.

31 Case 25/62 Plaumann v Commission [1963] ECR 95.
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action for damages might lead to a result similar to that of an action for failure 
to act under Article 175 [now Article 232].32

In Zuckerfabrik Schöppenstedt, the Court confi rmed this ruling with 
regard to Article 230 and found that an action under Article 288(2) 
‘differs from an application for annulment in that its end is not the aboli-
tion of a particular measure, but compensation for damage caused by an 
institution in the performance of its duties’.33 The position now is that 
where an applicant brings an action for damages under Article 288(2) the 
Court will not require the act that allegedly caused the damage fi rst to 
be annulled under Article 230.34 In other words, ‘the fact that an applica-
tion for annulment is inadmissible does not in itself render a claim for 
damages inadmissible.’35 Consequently, where the Court dismisses an 
action under Article 230 as inadmissible because the act under review is 
not reviewable, this does not in itself affect the admissibility of an action 
for compensation.36

On the other hand, the Court might, as in Cobrecaf v Commission,37 
reject an action brought under Article 288(2) as inadmissible due to the 
inadmissibility of the annulment action, where ‘the action for damages is 
actually aimed at securing withdrawal of an individual decision which has 
become defi nitive and would, if upheld, have the effect of nullifying the 
legal effects of that decision’.38 In this case, the applicant requested addi-
tional payment of aid under a Council regulation, which the Commission 
due to a technical error had withheld. The applicant had, however, omitted 
to challenge under Article 230 within the required time the decision of the 
Commission granting the lesser amount of aid than requested. The deci-
sion became defi nitive and the additional amount could therefore not be 
demanded, neither under Article 230 nor under Article 288(2).

Similarly, in Inpesca v Commission39 the Court stated that ‘although 
a party may take action by means of a claim for compensation without 

32 Case 4/69 Lütticke v Commission [1971] ECR 325 at para 6.
33 Case 5/71 Zuckerfabrik Schöppenstedt v Council [1971] ECR 975 at para 3; see also 

Case 9 and 11/71 Grand Moulins v Commission [1972] ECR 391, at para. 5; Case 43/72 Merkur 
v Commission [1973] ECR 1055 at para 4.

34 See Case T-178/98 Fresh Marine v Commission [2000] ECR II-3331.
35 Case T-514/93 Cobrecaf v Commission [1995] ECR II-621 para. 58.
36 See Case T-309/03 Grau v Commission [2006] ECR II-1173, at paras. 78–79; Case 

T-193/04 Tillack v Commission [2006] ECR II-3995, at paras. 97 and 98.
37 Case T-514/93 Cobrecaf v Commission [1995] ECR II-621.
38 Ibid, at para 59. See also Case T-180/00 Astipesca v Commission [2002] ECR II-3985, 

at para. 139, Joined Cases T-44/01, T-119/01 and T-126/01 Eduardo Vieira and Others v 
Commission [2003] ECR II-1209, at para. 214; Case T-86/03 Holcim v Commission [2005] 
ECR II-1539, para. 50.

39 Case T-186/98 Inpesca v Commission [2001] ECR II-557.
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being obliged by any provisions of law to seek the annulment of the 
unlawful measure which causes him damage, he may not by those means 
circumvent the inadmissibility of an application which concerns the same 
instance of illegality and which has the same fi nancial end in view’.40 In 
contrast, where the applicant claims damages, which the annulment of 
the act could not have prevented, then the action under Article 288(2) 
is admissible, even if the applicant could have challenged the act under 
Article 230.41

Joint Liability and the Exhaustion of National Remedies

The structure of interaction between Community and national authorities 
in the adoption and application of Community law makes it likely that 
damage is caused to individuals not exclusively as a result of a Community 
act, but as a result of the co-operation between the Community and 
national authorities. Such joint liability might arise in a number of differ-
ent circumstances.42 It can occur where the Commission wrongfully 
authorises a Member State to take a certain course of action. This scenario 
was at issue in the early case of Kampffmeyer v Commission,43 where the 
Commission unlawfully authorised the refusal by the German authorities 
to grant import permits to German grain dealers. Joint liability can also 
result from an unlawful instruction given by the Commission to a national 
authority. In Krohn v Commission,44 the German authorities, on instruc-
tions by the Commission, refused to grant the applicant import licences for 
the import of manioc from Thailand. The joint liability of the Community 
and the Member State can also be established where the Community fails 
to supervise Member States adequately.45 An important instance of joint 
liability is the application by Member States of Community legislation. 
This can be the case where the national authorities require individuals 
to make payments on the basis of an unlawful EC act. In Haegeman v 

40 Ibid., para. 76.
41 Ibid., para. 76.
42 See W. Wils, ‘Concurrent Liability of the Community and a Member State’ (1992) 

17 ELRev 191; P. Oliver, ‘Joint Liability of the Community and the Member States’, in T. 
Heukels and A. McDonnell (eds.), supra note 1, pp. 285–309; M. de Visser, ‘The Concept 
of Concurrent Liability and its Relationship with the Principle of Effectiveness: A One-way 
Ticket into Oblivion?’ (2004) 11 Maastricht Journal of European and Comparative Law 4; T.C. 
Hartley, supra note 1, pp. 453–460.

43 Joined Cases 5, 7, 13–24/66 Kampffmeyer v Commission [1967] ECR 245. See also Case 
C-80/04 P DLD Trading v Council, order of 12 April 2005 (not published).

44 Case 175/84 Krohn v Commission [1986] ECR 753.
45 See Case 4/69 Lütticke v Commission [1971] ECR 325. See, however, Joined Cases 

C-106/90, C-317/90 and C-129/91 Emerald Meats v Commission [1993] ECR I-209.



 Non-contractual liability  247

Commission,46 the national authorities collected a countervailing charge 
imposed by Community regulations on imports of Greek wine into the 
Community. Equally, where the national authorities refuse to grant pay-
ments, licences or other measures, on the basis of an unlawful Community 
act, joint liability will exist. In Compagnie d’approvisionnement and Grands 

Moulins v Commission,47 the applicants complained that the applicable 
Commission regulations fi xed the subsidies to be granted by the national 
authorities on imports of common wheat and meslin from third countries 
at an inadequately low level. In De Boer Buizen v Council and Commission,48 
the national authorities refused to grant export licences for steel tubes and 
pipes to the USA on the basis of Community regulations implementing 
an arrangement between the Community and the USA. Joint liability 
also arises where the Member States implement Community Directives. 
In Assurance v Council and Commission49 the applicants claimed that they 
suffered damage as a result of the exclusion of export credit insurance 
operations for the account of or guaranteed by the State from the scope 
of Council Directive 87/343. Even though the Directive had to be imple-
mented by the Member States, the applicants brought a compensation 
claim under Article 288(2) against the Council and the Commission.

In cases of joint liability, the individual might have a remedy not only in 
the Court of First Instance, but also in a national court. In such instances, 
the question is where the applicant has to bring his action, in the national 
court or the Community Courts. The ECJ has made it clear that it has 
exclusive jurisdiction over compensation claims against the Community 
under Article 288(2). However, the Court has established the principle that 
applicants fi rst have to exhaust remedies in the national courts before an 

46 Case 96/71 Haegeman v Commission [1972] ECR 1005. See also Case 26/74 Roquette 
v Commission [1976] ECR 677; Case 46/75 IBC v Commission [1976] ECR 65; Case 20/88 
Roquette v Commission [1989] ECR 1553; Case C-282/90 Vreugdenhil v Commission [1992] 
ECR I-1937; Case T-167/94 Detlef Nölle v Council and Commission [1995] ECR II-2589; Case 
T-91/05 Sinara Handel v Council and Commission [2007] ECR II-245, at para. 79.

47 Joined Cases 9 and 11/71 Compagnie d’approvisionnement and Grands Moulins v 
Commission [1972] ECR 391. See also Case 43/72 Merkur v Commission [1973] ECR 1055; 
Case 153/73 Holtz & Willemsen v Council and Commission [1974] ECR 675; Case 74/74 CNTA 
v Commission [1975] ECR 533; Case 99/74 Grands Moulins v Commission [1975] ECR 1531; 
Case 281/82 Unifrex v Commission and Council [1984] ECR 1969; Case C-119/88 AERPO v 
Commission [1990] ECR I-2189; Case C-55/90 Cato v Commission [1992] ECR I-2533.

48 Case 81/86 De Boer Buizen v Council and Commission [1987] ECR 3677. See also Case 
101/78 Granaria [1979] ECR 623; Case 12/79 Wagner v Commission [1979] ECR 3657; Joined 
Cases C-104/89 and C-37/90 Mulder and others and Heinemann v Council and Commission 
[1992] ECR I-3061; Case T-93/95 Laga v Commission [1998] ECR II-195; Case T-94/95 
Landuyt v Commission, [1998] ECR II-213.

49 Case C-63/89 Assurances du Crédit and Compagnie Belge d’Assurance Crédit v Council 
and Commission [1991] ECR I-1799. See also Case T-210/00 Etablissements Biret v Council 
[2002] ECR II-47; Case T-47/02 Danzer v Council [2006] ECR II-1779.
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action for damages against the Community can be considered as admis-
sible.50 Where the application of a Community measure is left to the 
national authorities, the applicant has to contest the Community measure 
fi rst in the national court, which can refer the question of the validity of 
the EC act to the Court under Article 234 EC.51 However, after some 
 uncertainty as to the extent of the obligation to exhaust national remedies, 
the Court made it clear in Unifrex v Commission that ‘the existence of such 
means of redress will be capable of ensuring the effective protection of 
the individuals concerned only if it may result in making good the alleged 
damage’.52

Where the applicant has suffered loss for an amount unduly paid to the 
national authority, which requested the payment on the basis of an unlaw-
ful EC act, the Court would require the applicant to seek his remedy in the 
national court. Consequently, an action in the European Court is inadmis-
sible, as the applicant should claim restitution in the national court.53 This 
also includes ‘ancillary questions’, such as the payment of interest54 or the 
reimbursement of legal costs.55 On the other hand, where a ruling by the 
European Court on the invalidity of the EC act in issue would not have 
led to the recovery of the payment made in the national court, the action 
is admissible.56 Similarly, where the damage consists of loss in addition to 
the payment of the duty demanded by the national authorities and does not 
constitute ‘ancillary’ damage, an action for compensation is admissible in 
the European Court as no national remedy would be available.57

The same principle applies where the national authority refuses to grant 
payment to an individual on the basis of an unlawful Community act.58 

50 On the exhaustion of national remedies, see A. Ward, supra note 1, pp. 375–391.
51 Case T-47/02 Danzer and another v Council [2006] ECR II-1779, at paras. 31–33.
52 See Case 281/82 Unifrex v Commission and Council [1984] ECR 1969, para. 11. See 

also Case 175/84 Krohn v Commission [1986] ECR 763, at para. 27; Case T-195/00 Travelex 
and Other v Commission [2003] ECR II-1677, at para. 87; Case C-80/04P DLD Trading v 
Council, order of 12 April 2005 (not published), at para. 47.

53 Case 96/71 Haegeman v Commission [1972] ECR 1005, para. 16. See also Case 26/74 
Roquette v Commission [1976] ECR 677, para. 11; Case 20/88 Roquette v Commission [1989] 
ECR 1553, para. 15; Case C-282/90 Vreugdenhil v Commission [1992] ECR I-1937, para. 12; 
Case T-167/94 Detlef Nölle v Council and Commission [1995] ECR II-2589, para. 36. See also 
Case T-429/04 Trubowest Handel and Makarov v Council and Commission, judgment of 9 July 
2008, at paras. 70–71.

54 Case 26/74 Roquette v Commission [1976] ECR 677, para. 12.
55 Case T-167/94 Detlef Nölle v Council and Commission [1995] ECR II-2589, at para. 37. 

On the question of ‘ancillary damage’, see A. Ward, supra note 1, pp. 383–389.
56 Case 20/88 Roquette v Commission [1989] ECR 1553, para. 16.
57 Case 26/74 Roquette v Commission [1976] ECR 677; Case C-282/90 Vreugdenhil v 

Commission [1992] ECR I-1937, at paras 13–15.
58 This case should be distinguished from a situation where the national authority refuses 

to make a payment to which the applicant was entitled under EC law, but which is withheld 
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The Court considers that an action for ‘payment of amounts due under 
Community regulations’59 from the national authority, which refuses to 
comply with the request, is a matter for the national courts.60 The appli-
cant has normally an effective remedy in the national court only if the 
national court can, after the European Court has invalidated the unlaw-
ful Community act, grant the payment. This is usually the case where the 
Community institution replaces a previous act which contained a fi nan-
cially more favourable measure for the applicant.61 On the other hand, 
and this is the normal case, the national authority is not in a position to 
grant the payment, even after the European Court would have annulled 
the unlawful Community act, as this would require some action on the 
part of the Community institution competent to act. In this case the indi-
vidual does not have an effective remedy in the national court and can 
claim compensation directly in the European Court.62 Similar considera-
tions apply where the national authorities refuse a licence or other act on 
the basis of an unlawful Community act. Where the national court can 
grant the desired act after the unlawful Community act has been removed 
by the Community Court, the applicant is considered to have an effective 
remedy and an action in the European Court is inadmissible.63 Where such 
a remedy does not exist in the national court, the action in the European 
Court is admissible.64 Equally admissible is an action for damages in addi-
tion to loss sustained through the refusal to pay the requested amount or 
to grant the desired licence or other act, as in this case no national remedy 
would be available.65

Finally, where the loss sustained by the applicant is of a different 
kind from the one outlined above, an action in the European Court for 

because the Community rules do not provide for reimbursement. See Case 99/74 Grands 
Moulins v Commission [1975] ECR 1531, where the Court held the action inadmissible.

59 Joined Cases 64 and 113/76, 167 and 239/78, 27, 28 and 45/79 Dumortier Frères v 
Council [1979] ECR 3091 at para 6.

60 Joined Cases 106 to 120/87 Asteris v Greece [1988] ECR 5515 at para 25; Case 281/82 
Unifrex v Commission and Council [1984] ECR 1969 at para 11.

61 Case 46/75 IBC v Commission [1976] ECR 65.
62 Joined Cases 9 and 11/71 Compagnie d’approvisionnement and Grands Moulins v 

Commission [1972] ECR 391; Case 43/72 Merkur v Commission [1973] ECR 1055, at para. 6; 
Case 153/73 Holtz & Willemsen v Council and Commission [1974] ECR 675; Case 74/74 CNTA 
v Commission [1975] ECR 533; Case 281/82 Unifrex v Commission and Council [1984] ECR 
1969 at para. 12; Opinion of AG Darmon in Case C-55/90 Cato v Commission [1992] ECR 
I-2533, at para. 23.

63 Case 12/79 Wagner v Commission [1979] ECR 3657, at paras. 12–14.
64 Case 81/86 De Boer Buizen v Council and Commission [1987] ECR 3677, para. 

10; Joined Cases C-104/89 and C-37/90 Mulder and others and Heinemann v Council and 
Commission [1992] ECR I-3061, at para. 9.

65 See Case 175/84 Krohn v Commission [1986] ECR 753; Case C-119/88 AERPO v 
Commission [1990] ECR I-2189.
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 compensation of such damage is admissible if an effective remedy does not 
exist in the national court.66 However, where such additional loss resulted 
from a joint decision by the Community and the national authorities, as in 
Kampffmeyer v Commission,67 the European Court will declare an action 
for compensation admissible, but will stay the proceedings to await the 
outcome of the compensation claim in the national court.

Substantive Test: Unlawful Act

The Community Courts have emphasised that the Community’s liability 
can, in principle, only be engaged if the act which has caused the damage 
is unlawful. The grounds for such illegality are not mentioned in Article 
288(2). As an action for liability does not have as its primary object the 
(objective) review of Community acts, but is intended to compensate for 
damage suffered by an individual in its (subjective) rights, it cannot be 
presumed that the grounds of review referred to in Article 230(2) are also 
applicable under Article 288(2). The latter provision rather suggests a 
comparative approach being used in establishing the unlawful nature of 
an act for the purposes of EC liability. Such an approach is, however, only 
useful if the rules developed in the Member States show a clear tendency 
for a specifi c solution, which can, moreover, be applied within the context 
of the Community. Finally, the Community Courts also need to ensure 
that whichever way they assess the unlawful nature of an act under Article 
288(2) such an approach is consistent with that found in the context of 
Member State liability.

From the Schöppenstedt formula to Bergaderm

As the liability for administrative acts was recognised in the laws of the 
Member States and often did not require more than the wrongful conduct 
of the administration, Community liability in such cases was beyond 
doubt. More difficult to establish was whether the Community should 
incur liability for legislative measures and if so under what conditions. AG 
Roemer in Zuckerfabrik Schöppenstedt68 discussed in detail as to whether 
the Community should incur liability for legislative measures, in the case in 
issue a Council regulation. In light of the silence of the wording of Article 

66 See Joined Cases 65 and 67-85/75 Cotelle v Commission [1976] ECR 391; Case 281/84 
Zuckerfabrik Bedburg v Council and Commission [1987] ECR 49, para. 12; Case C-63/89 
Assurances du Crédit and Compagnie Belge d’Assurance Crédit v Council and Commission 
[1991] ECR I-1799; Case T-210/00 Établissements Biret v Council [2002] ECR II-47, at paras 
36–38.

67 Joined Cases 5, 7, 13–24/66 Kampffmeyer v Commission [1967] ECR 245.
68 Case 5/71 Zuckerfabrik Schöppenstedt v Council [1971] ECR 975.
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288(2) on the matter, the AG found that several Member States provided 
for compensation for legislative measures, if understood in a wider meaning 
and not limited to legislation adopted by parliament.69 AG Roemer argued 
that for a fi nding of EC liability it was not necessary that the principle was 
recognised in all Member States and emphasised that ‘the particular objec-
tives of the Treaty and the peculiarities of the Community structure must 
be taken into account’.70 He justifi ed the liability of Community measures 
of a legislative nature by reference to the weak parliamentary control 
in the E(E)C, the acknowledgment of liability for legislative measures 
under Article 34 ECSC, the possibility of indirect review of regulations 
under Articles 234 and 241 and the necessity not to interpret provisions 
dealing with the protection of rights too restrictively.71 He concluded that 
‘although liability attaching to the administration resulting from legislative 
activity is not known in all Member States, it is justifi ed to recognize the 
principle as part of Community law, because it is widely recognized and in 
certain cases even includes formal laws’.72

The Court in Zuckerfabrik Schöppenstedt followed AG Roemer and 
admitted liability in the case of legislative measures, but imposed more 
stringent requirements. The Court held that where ‘legislative action 
involving measures of economic policy is concerned, the Community does 
not incur noncontractual liability for damage suffered by individuals as a 
consequence of that action, by virtue of the provisions contained in Article 
215 [now 288], second paragraph, of the Treaty, unless a sufficiently fl a-
grant violation of a superior rule of law for the protection of the individual 
has occurred’.73

In Bayerische HNL74 AG Capotorti in his Opinion agreed that the 
Community should be liable in the case of legislative measures. In his 
analysis of the legal systems of the Member States he revealed that in some 

69 AG Roemer, ibid. at p. 989, remarked that most member states had excluded the 
review of legislative acts adopted by parliament. In his Opinion in Joined Cases 63 to 69/72 
Werhahn and others v Council [1973] ECR 1229 AG Roemer distinguished between liability 
for ‘normatives Unrecht’ (legislation in a substantive sense), which was widely recognised 
in the Member States, and ‘legislatives Unrecht’ (legislation in the formal sense), which was 
rare.

70 Ibid., at p. 989.
71 Ibid., at p. 989.
72 Ibid., at p. 990. AG Roemer made it clear in his Opinion in Joined Cases 63 to 69/72 

Werhahn and others v Council [1973] ECR 1229 that this analysis was not affected by the entry 
of the United Kingdom, Ireland and Denmark, as, even though they did not recognise liability 
for legislative measures to the same extent, these countries showed ‘a clear tendency to further 
development’, ibid. p. 1260, in the fi eld of state liability.

73 Case 5/71 Zuckerfabrik Schöppenstedt v Council [1971] ECR 975, para. 11.
74 Joined Cases 83 and 94/76, 4, 15 and 40/77 HNL v Council and Commission [1978] 

ECR 1209.
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Member States it was impossible to obtain compensation for legislative 
acts adopted by parliament, whereas the situation was unclear in others. 
On the other hand, he found that liability for legislative measures adopted 
by the administration was generally accepted in the Member States. AG 
Capotorti found it difficult to determine whether Community regulations 
were more akin to legislative measures adopted by parliament (statutes) or 
the administration. He argued that Council regulations, in particular basic 
regulations and those involving choices of economic policy, were function-
ally similar to national statutes, in that they fi lled the framework laid down 
by the Treaty. He found, however, that the analogy with national statutes 
was fl awed due to the structural differences between the national systems 
and the EC, in particular the absence of a parliamentary institution as 
legislator in the Community. This also explained the need for a more com-
prehensive system of review in the Community, which resembled therefore 
more that applicable to administrative acts in the Member States. After 
recalling the discussion on this point by AG Roemer in Schöppenstedt, AG 
Capotorti concluded that:

in view of the extreme difficulty of making the hierarchy of the Community 
legislative measures coincide with that of the national legislative measures, it 
is logical that the more rigorous solution concerning the liability of the public 
authorities should be adopted with regard to the Council of the European 
Communities, which has the twofold capacity of legislature and administration 
without having the democratic mandate and the power to express the sover-
eignty of the people which may justify exempting the legislature from the general 
rules on liability.75

The Court in Bayerische HNL confi rmed the position taken in 
Schöppenstedt that the Community can incur liability also for legislative 
measures, but emphasised the stringent conditions which had to be met in 
order to succeed with an action under Article 288(2) in such a case. The 
Court argued that the general principles of the Member States ‘govern-
ing the liability of public authorities for damage caused to individuals by 
legislative measures’76 had to be taken into account. The Court concluded 
from these principles that ‘public authorities can only exceptionally and in 
special circumstances incur liability for legislative measures which are the 
result of choices of economic policy’.77 The Court justifi ed this restrictive 
approach by the consideration that ‘the legislative authority [. . .] cannot 
always be hindered in making its decisions by the prospect of applications 

75 Opinion of AG Capotorti, ibid., p. 1229.
76 Ibid, para. 5.
77 Ibid, para. 5.
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for damages whenever it has occasion to adopt legislative measures in 
the public interest which may adversely affect the interests of individu-
als’.78 Consequently, the Court held that in the legislative sphere in which 
the institutions have wide discretion the Community would not be liable 
‘unless the institution concerned has manifestly and gravely disregarded 
the limits on the exercise of its powers’.79

The term ‘legislation’ in this context was understood by the Community 
Courts in a wide sense. The notion of legislative measures included not 
only basic regulations adopted by the Council, but also implementing acts 
by the Commission.80 The Court made it clear in Antillean Rice that ‘the 
fact that the contested measure is in the form of a decision, and hence in 
principle capable of being the subject of an action for annulment, is not 
sufficient to preclude its being legislative in character. In the context of an 
action for damages, that character depends on the nature of the measure 
in question, not its form.’81 AG Darmon in Vreugdenhil 82 opined that 
such an approach did not accord with that found in the legal systems of 
the Member States, where liability for administrative action often only 
required a certain wrongful conduct whereas liability of the legislative 
authorities was subject to stricter rules or non-existent.83 Nevertheless, 
the AG urged the Court not to adopt ‘an organic distinction between 
measures adopted by the Council and those adopted by the Commission’. 
He pointed out that ‘[s]uch a distinction is often unrelated to the content 
of the measure and the way in which the institution exercises its power 
to adopt it’.84 He suggested that the relevant criteria were, fi rst, whether 
the act involves measures of economic policy and, secondly, the degree of 
discretion enjoyed by the Community institution.85

While the legislative nature of an act was still relevant for the applica-
tion of the stricter Schöppenstedt formula to establish Community liability, 
the Court made it clear in Brasserie du Pêcheur86 that the conditions for 
establishing the liability of Member States for a sufficiently serious breach 

78 Ibid., para. 5.
79 Ibid., para. 6.
80 See Case 43/72 Merkur v Commission [1973] ECR 1055.
81 Case C-390/95P Antillean Rice Mills and Others v Commission [1999] ECR I-769, 

para. 60. See also Joined Cases T-481/93 and T-484/93 Exporteurs in Levende Varkens and 
others v Commission [1995] ECR II-2941, paras. 86–88. See also P. Craig and G. deBúrca, 
supra note 1, p. 578.

82 Case C-282/90 Vreugdenhil v Commission [1992] ECR I-1937.
83 See AG Darmon, ibid., at para. 43.
84 AG Darmon, ibid., para. 44.
85 AG Darmon, ibid., para. 45.
86 Joined Cases C-46/93 and C-48/93 Brasserie du Pêcheur v Germany and the Queen v 

Secretary of State for Transport, ex parte Factortame [1996] ECR I-1029.
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of Community law were dependent on the degree of discretion which the 
national authorities enjoyed. Where it enjoyed wide discretion, a Member 
State could only be liable if it had manifestly and gravely disregarded 
the bounds of its discretion.87 This anomaly between the stricter test for 
Member State liability, which was dependent on discretion, and that for 
Community liability, which was conditional on the legislative nature of 
the act, was difficult to sustain in the long run in particular as the Court 
in Brasserie du Pêcheur had emphasised that ‘the conditions under which 
the State may incur liability for damage caused to individuals by a breach 
of Community law cannot, in the absence of particular justifi cation, differ 
from those governing the liability of the Community in like circumstanc-
es’.88 The Court justifi ed this approach by arguing that the protection of 
rights which individuals enjoy could not differ as to whether a national or 
Community authority was responsible for the breach.89

In Bergaderm and Goupil v Commission90 the Court fi nally took the oppor-
tunity to align the conditions for Member State and EC liability by making 
discretion also the decisive criterion for the standard to be applied in cases 
of EC liability. In the case the applicants had argued that by restricting the 
use of a chemical substance, which Bergaderm used in its sun oil, Bergasol, 
through the adoption of a Directive91 which modifi ed Annex II of the 
Cosmetics Directive,92 the Commission was liable for compensation under 
Article 288(2). The applicants argued that the Commission Directive con-
cerned exclusively Bergasol and was consequently an administrative act. 
The CFI considered the Directive to be of general application and required 
the breach of a higher-ranking rule of law for the protection of individu-
als. The CFI dismissed the action on the ground that the Commission 
had not infringed any such rule. On appeal the appellants challenged the 
CFI’s analysis of the Commission’s act as legislative. With reference to its 
dictum in Brasserie du Pêcheur, the Court on appeal pointed out that, save 
in justifi ed cases, the conditions for Member State liability and those for 
Community liability for a breach of Community law could not differ.93 The 
Community should therefore incur liability under the same conditions as a 
Member State: ‘the rule of law infringed must be intended to confer rights 
on individuals; the breach must be sufficiently serious; and there must be a 
direct causal link between the breach of the obligation [. . .] and the damage 

87 Ibid., para. 45.
88 Ibid., para. 42.
89 Ibid., para. 42.
90 Case C-352/98P Bergaderm and Goupil v Commission [2000] ECR I-5291.
91 Commission Directive 95/34/EC, [1995] OJ L 167/19.
92 Council Directive 76/768/EEC, [1976] OJ L 262/169, as amended.
93 Ibid., para 41.
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sustained by the injured party’.94 The Court argued that where the institu-
tion enjoyed discretion, a breach of the law was sufficiently serious only in 
the case of a manifest and grave disregard of the law intended to confer 
rights on individuals. On the other hand, ‘where the Member State or the 
institution in question has only considerably reduced, or even no, discre-
tion the mere infringement of Community law may be sufficient to establish 
the existence of a sufficiently serious breach’.95

By aligning the conditions governing the liability of the Community 
with those employed for ascertaining Member State liability, the dictum 
in Bergaderm did not merely replace the Schöppenstedt96 formula, but 
established a comprehensive test for Community liability for all areas of 
Community activity.97 With discretion as the decisive factor justifying 
‘the stricter criterion of liability’98 the nature of the act has become irrel-
evant. The Court consequently found in Bergaderm that ‘the general or 
individual nature of a measure taken by an institution is not a decisive cri-
terion for identifying the limits of the discretion enjoyed by the institution 
in question’.99 It might well be that acts of general application are more 
likely to involve discretionary action, but it is equally clear that acts which 
have to be considered as decisions in substance can allow for discretion.100 
This means that provisions in legislative acts, the adoption of which does 
not provide for any or only reduced discretion, are now subject to the mere 
illegality test. On the other hand, administrative acts the adoption of which 
allows for discretion can now only lead to Community liability if they 
satisfy the stricter test for liability.

However, the synchronisation in Bergaderm of the conditions applica-
ble for the liability of the Community with those applicable for Member 
State liability, has arguably led to a situation in which the system of 
Community liability has been out of step with the principles of liability 
prevalent in the legal systems of the Member States. In order to align the 
Community system with those of its Member States it has been argued 
that a distinction ought to be made between acts adopted under the co-
decision and co-operation procedure, for which the more restrictive test 

94 Ibid, at para 42.
95 Ibid, at para 44.
96 But see Case T-178/98 Fresh Marine v Commission [2000] ECR II-3331 and also 

Joined Cases T-344/00 and T-345/00 CEVA and Other v Commission [2003] ECR II-229, at 
para. 96, where the CFI still used the Schöppenstedt formula.

97 See also T. Tridimas (2006), supra note 1, p. 488.
98 Case C-390/95P Antillean Rice Mills and Others v Commission [1999] ECR I-769, 

para. 58.
99 Case C-352/98P Bergaderm and Goupil v Commission [2000] ECR I-5291, para. 46.
100 P. Craig and G. DeBúrca, supra note 1, p. 578.
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could be applied, and all other Community acts, for which the normal test 
should be used.101 Where the Court might have previously been deterred 
from employing the distinction made in national systems between par-
liamentary acts and administrative acts due to ‘l’absence d’un réel con-
trôle démocratique exercé par un Parlement librement élu’102 it has been 
claimed that this reason has lost force with the introduction of the co-
operation and co-decision procedure.103 It has been argued elsewhere that 
the functional equivalence in Community law of acts adopted in the co-
decision and assent procedures with parliamentary laws in the Member 
States would justify a privileged position of such acts in the determination 
of non-contractual liability of the EC under Article 288(2).104 It is sug-
gested that with the constitutional development of the Community the 
arguments against an organic distinction, highlighted in particular by AG 
Darmon in Vreugdenhil, are no longer viable. The privileged position of 
acts adopted in the co-decision and assent procedures is not based on their 
content, but on the procedure in which these acts are adopted. Moreover, 
while there are valid arguments for aligning the conditions for Member 
State and Community liability, one also has to acknowledge that ‘there 
are important disparities between the two’.105 In addition, it should not 
be forgotten that Article 288(2) stipulates that the EC shall be liable for 
damage ‘in accordance with the general principles common to the laws of 
the Member States’. While comparative studies on the liability of public 
authorities in the Member States are rare, it seems clear that discretion 
is not the decisive criterion for the application of stricter conditions for 
such liability.106 Finally, there does not seem to be any reason to privilege 
non-legislative acts. The liability of the Community will only be incurred 
if such acts breach a rule of law intended to confer rights on individu-
als. As has already been discussed, where the Community institutions 
enjoy discretion in the adoption of such acts, the Community Courts 
have already reduced the intensity of review to manifest illegality.107 It 
is difficult to see how a further restriction of the conditions for liability 
could be justifi ed.

101 See F. Capelli and M. Migliazza, supra note 1, at pp. 606–611.
102 Ibid., pp. 620–621.
103 Ibid., pp. 620–624.
104 A. Türk, The Concept of Legislation in European Community Law – A Comparative 

Perspective (Kluwer, 2006), at pp. 234–235.
105 T. Tridimas (2006), supra note 1, pp. 486f.
106 See D. Fairgrieve, M. Andenas and J. Bell (eds.), Tort Liability of Public Authorities 

in Comparative Perspective (London, British Institute of International and Comparative 
Law, 2002).

107 See Chapter 1, supra, pp. 146–147.
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Breach of a rule of law
The Bergaderm ruling demands a breach of a ‘rule of law’, in contrast to 
Schöppenstedt, where the Court required the violation of a ‘superior rule of 
law’. AG Capotorti in Bayerische HNL108 argued that there could only be 
a sufficiently serious breach if the rule of law infringed was ‘a principle or a 
rule which is of fundamental importance in the Community legal order’.109 
He considered that the importance of the rule had to be assessed ‘within 
the system by reason of its content and function’.110 In Dumortier Frères111 
the Court seemed to have confi rmed this approach when it held that ‘the 
principle of equality [. . .] occupies a particularly important place among 
the rules of Community law’.112 Similar emphasis was placed on the impor-
tance of the rule infringed by AG Darmon in Roquette Frères113 when he 
considered the principle of free movement of agricultural products in the 
Community as being of ‘fundamental importance in Community law’.114 
All the same, even until Bergaderm these pronouncements did not seem to 
refl ect a general trend in the case law, as the more important consideration 
in these cases was whether the rule breached was intended for the protec-
tion of the individual. It is therefore not surprising that many authors have 
come to the conclusion that the omission of the term ‘superior’ did not 
bring about any change.115 This has recently been confi rmed by the CFI 
in Cofradia,116 where the CFI considered it ‘unimportant whether or not 
the rule of law infringed constitutes a higher-raking rule of law’.117 What is 
therefore relevant is not the importance of the rule breached, but whether 
it was binding on the author of the act.118

Rules intended to confer rights on individuals
In Plaumann119 AG Roemer supported the Commission’s argument that 
the liability of the Community could only be engaged if the rule breached 
was intended to protect the interests of the applicant. He pointed out that 

108 Joined Cases 83 and 94/76, 4, 15 and 40/77 Bayerische HNL and others v Council and 
Commission [1978] ECR 1209.

109 Opinion of AG Capotorti, ibid., p. 1232.
110 Ibid.
111 Joined Cases 64 and 113/76, 167 and 239/78, 27, 28 and 45/79 Dumortier Frères and 

others v Council [1979] ECR 3091.
112 Ibid., para. 11.
113 Case 20/88 Roquette Frères v Commission [1989] ECR 1553.
114 Opinion of AG Darmon, ibid., para. 40.
115 See T.C. Hartley, supra note 1, pp. 444–445; T. Tridimas (2006), supra note 1, pp. 

481, 489.
116 Case T-415/03 Cofradia de pescadores v Council [2005] ECR II-4355.
117 Ibid., para. 85.
118 T.C. Hartley, supra note 1, p. 445.
119 Case 25/62 Plaumann v Commission [1963] ECR 95.
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this view was common to many Member States, in particular Germany, 
and that the Court had already adopted the same position in its case 
law under Article 40 ECSC.120 Similarly, in Lütticke121 AG Dutheillet 
de Lamothe argued that ‘the rule which is alleged to have been infringed 
must be intended to protect the interests of those who have suffered the 
damage’.122 In Schöppenstedt123 the Court, which had already implicitly 
accepted the principle in Kampffmeyer,124 integrated these demands into its 
formula applicable to legislative measures involving choices of economic 
policy by requiring the rule breached to have been intended to protect indi-
viduals. AG Capotorti noted in his Opinion in Bayerische HNL125 that this 
had been restricted even further in ‘the concept of a rule of law conferring 
personal rights on individuals’.126 This would, in his view, exclude liability 
‘when a rule relating to the procedure or the form of legislative measures 
has been infringed’.127 And AG Darmon in Vreugdenhil128 argued that 
the laws of many Member States required that ‘a personal right must be 
affected before the authorities can incur liability’.129 Consequently, the 
Court’s dictum in Bergaderm that the rule breached had to confer rights 
on individuals, despite its different wording and its application to all 
Community acts, is unlikely to have made a difference to the existing state 
of the law. This part of the Bergaderm test therefore expresses the idea that 
an individual cannot claim compensation for the violation of an objective 
rule of law, but needs to rely on a subjective right.130

The requirement that the rule breached must confer rights on individuals 
is distinct from the concept of direct effect. The principle of direct effect 

120 See Joined Cases 9 and 12/60 Vloeberghs v High Authority [1962] ECR 197. For a 
detailed discussion of the case, see T.C. Hartley, supra note 1, pp. 451–452. See also the 
Opinion of AG Gand in Joined Cases 5, 7 and 13 to 24/66 Kampffmeyer v Commission [1967] 
ECR 245, at p. 274.

121 Case 4/69 Lütticke v Commission [1971] ECR 325.
122 Opinion of AG de Lamothe, ibid., p. 345.
123 Case 5/71 Zuckerfabrik Schöppenstedt v Council [1971] ECR 975, at para. 11.
124 Joined Cases 5, 7 and 13 to 24/66 Kampffmeyer v Commission [1967] ECR 245.
125 Joined Cases 83 and 94/76, 4, 15 and 40/77 Bayerische HNL and others v Council and 

Commission [1978] ECR 1209.
126 Opinion of AG Caportoti, ibid., p. 1232.
127 Ibid.
128 Case C-282/90 Vreugdenhil v Commission [1992] ECR I-1937.
129 Opinion of AG Darmon, ibid., para. 54. Emphasis added in the original. In his analy-

sis Germany, Belgium, Italy and Denmark followed this principle.
130 See E.-W. Fuss, ‘La Responsabilité des Communautés européenes pour le compor-

tement illégal de leurs organes’, RTDE (1981) 1, at p. 9. The Schutznormtheorie is most 
clearly expressed in Article 34 of the German Federal Constitution, see I. Richter and G. F. 
Schuppert, Casebook Verwaltungsrecht (München, 2nd edn., 1995), at pp. 352–366. However, 
this principle is also applied in Belgium, Italy and Denmark. See the Opinion of AG Darmon 
in Case C-282/90 Vreugdenhil v Commission [1992] ECR I-1937, para. 54.
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ensures that the legal effects that are brought about by Community acts 
are effectively enforced in the national legal system by imposing ‘an obliga-
tion [on] a court or another authority to apply the relevant provisions of 
Community law, either as a norm which governs the case or as a standard 
for legal review’.131 Individuals can invoke directly effective provisions of 
Community acts not only where they create rights, but also where they 
can show a direct interest in the enforcement of such provisions.132 This is 
demonstrated by cases such as CIA Security133 and Unilever,134 where the 
Court found that persons that have a direct interest in the enforcement of 
an obligation imposed on a Member State by the directive in issue could 
invoke Community law provisions, even though the Court found that the 
directive in issue ‘creates neither rights nor obligations for individuals’.135 
On the other hand, in Francovich,136 the Court found that the directive in 
issue was not directly effective, as it was not possible to identify the person 
liable to provide the guarantee. However, for the purposes of State liability 
it was sufficient that the directive granted rights to individuals and that it 
was possible to identify the contents of the right based on the directive.

The term right in this context has to be understood as a Community term 
and its concept can therefore not depend on the preconceptions of any one 
legal system of the Member States, even though this does not exclude that 
the Community notion of right is informed by national considerations. 
However, the confusion about the meaning of right is caused not only by 
national assumptions as to its meaning, but also ‘because the Court has 
never clearly indicated what it means by the term right and, moreover, 
it uses the term rather indiscriminately’.137 The ambiguity in the Court’s 
notion of rights has led to attempts to base the concept on sounder theoret-
ical foundations. In this respect the Hohfeldian framework of correlatives, 
which subsumes under the concept of ‘right’ not only claim-rights, but also 
immunities, powers and privileges, seems to offer a solution.138 However, it 

131 S. Prechal, Directives in European Community Law (OUP, 2nd edn., 2005), p. 241.
132 See Case C-87 to 89/90 Verholen and Others v Sociale Verzekeringsbank [1991] ECR 

I-3757; Case C-345/89 Stoeckel [1991] ECR I-4047; Case C-118/94 WWF and Others v 
Regione Veneto [1996] ECR I-1223. See also M. Ruffert, ‘Rights and Remedies in European 
Community Law: A Comparative View’ (1997) 34 CMLRev 307, p. 315; S. Prechal, ‘Does 
Direct Effect Still Matter?’ (2000) 37 CMLRev 1047, p. 1050. W. Van Gerven, ‘Of Rights, 
Remedies and Procedures’ (2000) 37 CMLRev 501, pp. 506–509.

133 Case C-194/94 CIA Security International SA v Signalson SA and Securital SPRL 
[1996] ECR I-2201.

134 Case C-443/98 Unilever Italia SpA v Central Food SpA [2000] ECR I-7535.
135 Ibid., para. 51.
136 Case C-6 and 9/90 Francovich and Bonifaci v Italy [1991] ECR I-5357.
137 S. Prechal, supra note 132, p. 1057.
138 Each of these terms have correlatives: claim-rights correlate with duties, immunities 

with disabilities, powers with liabilities and privileges with no-rights, see C. Hilson and T. 
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has been pointed out that ‘however helpful Hohfeld’s analytical approach 
might be for a better understanding of legal relationships which may hide 
behind the term “right”, as an analytical approach it does not provide 
answers to many other questions which may arise.’139 The concept of right 
has therefore to be found in the case law of the Community Courts, which 
offers certain, albeit limited, indications as to when such a right exists. 
The concept of right is in particular discussed by the Community Courts 
in cases where the correct implementation of Community acts is in issue 
or as one of the preconditions for Member State liability. It is clear from 
the judgment in Francovich that rights exist where the benefi ciary and 
the content of the right are sufficiently clearly defi ned by the terms of the 
Community act in issue. However, rights can also arise as a consequence 
of obligations imposed by a Community act on a Member State or another 
natural or legal person. This was already made clear with regard to rights 
created by the EC Treaty in Van Gend where the Court stated that ‘rights 
arise not only where they are expressly granted by the Treaty, but also by 
reason of obligations which the Treaty imposes in a clearly defi ned way 
upon individuals as well as upon the Member States and upon the institu-
tions of the Community’.140 This statement is equally true for Community 
acts. However, in every case it has to be assessed for whom an obligation 
in a Community act creates corresponding rights. Cases such as Enichem 

Base141 and CIA or Unilever show that not every obligation that is imposed 
on a Member State creates rights for individuals. It has been pointed out 
that the Community Courts determine the benefi ciary of an obligation 
by reference to a protective interest of the Community act.142 Where a 
Community act, more precisely any of its provisions, is enacted with the 
intention of protecting an individual interest, then an obligation can create 
a corresponding right.143 In this respect it has been pointed out that the 
protective interest that is relevant for the creation of a right is not the same 
as the direct interest required for the enforcement of a Community act 
through the concept of direct effect.144

Rules of law which protect the interests of individuals can be found in 

Downes, ‘Making Sense of Rights: Community Rights in E.C. Law’ (1999) 24 ELRev 121, 
at p. 122.

139 S. Prechal, supra note 132, p. 1058.
140 Case 26/62 Van Gend en Loos v Nederlandse Administratie der Belastingen [1962] ECR 

1, p. 12.
141 Case 380/87 Enichem Base v Commune di Cinisello Balsamo [1989] ECR 2491.
142 S. Prechal, supra note 131, pp. 115–124. On the interest theory of rights, see J. Coppel, 

‘Rights, Duties and the End of Marshall’ (1994) 57 MLR 859, pp. 864 et seq.
143 M. Ruffert, supra note 132, pp. 324 et seq.; S. Prechal, supra note 131, pp. 118–

124.
144 See C. Hilson and T. Downes, supra note 138, pp. 132 et seq.
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statutory provisions.145 In Kampffmeyer146 the Commission disputed that 
Article 22 of Regulation 19/62,147 which the Commission infringed when it 
authorised Germany to retain in force protective measures against import-
ers of maize and other products, was intended to protect the interests of 
the applicants. AG Gand in his Opinion dismissed the Commission’s argu-
ment by pointing out that it was not necessary that ‘the disputed provi-
sions should be intended exclusively to serve the interest of importers; it is 
sufficient that they also contribute to the defence of their interests’,148 which 
the AG found was the case. The Court agreed with its AG and held that 
the fact that Article 22 and other provisions of Regulation 19/62 protected 
interests of a general nature ‘does not prevent their including the interests 
of individual undertakings such as the applicants which as cereal importers 
are parties engaged in intra-Community trade’.149 The Court made it clear 
that even though the application of these provisions was not of direct and 
individual concern to the applicants, this did not preclude the possibility 
that those rules were intended to protect their interests.150 It is therefore 
sufficient that the rule infringed has also been adopted in the interest of 
individuals, even though it pursues other aims.

The Community Courts have also recognised that the general princi-
ples of non-discrimination,151 proportionality,152 legitimate expectations,153 

145 This is in particular, but not exclusively, the case when such provisions constitute the 
expression of a general principle of law. See Joined Cases T-481/93 and T-484/93 Exporteurs in 
Levende Varkens and others v Commission [1995] ECR II-2941, at para. 103, and Joined Cases 
T-480/93 and T-483/93 Antillean Rice Mills and Others v Commission [1995] ECR II-2305, at 
para. 189, in relation to provisions which embody the principle of proportionality.

146 Joined Cases 5, 7 and 13 to 24/66 Kampffmeyer v Commission [1967] ECR 245.
147 [1962] OJ, p. 933.
148 Joined Cases 5, 7 and 13 to 24/66 Kampffmeyer v Commission [1967] ECR 245, 

Opinion of AG Gand, pp. 274–275.
149 Ibid., p. 262.
150 Ibid., p. 262.
151 Case T-57/00 Banan-Kompaniet and Another v Council and Commission [2003] ECR 
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Varkens and others v Commission [1995] ECR II-2941, at para. 102; Case T-120/89 Stahlwerke 
Peine-Salzgitter v Commission [1991] ECR II-279, at para. 92; Joined Cases 64 and 113/76, 
167 and 239/78, 27, 28 and 45/79 Dumortier Frères and others v Council [1979] ECR 3091, at 
para. 11; Joined Cases 83 and 94/76, 4, 15 and 40/77 Bayerische HNL and others v Council and 
Commission [1978] ECR 1209, at para. 5.

152 Joined Cases 63 to 69/72 Werhahn and Others v Council [1973] ECR 1229, at para. 18; 
Joined Cases T-481/93 and T-484/93 Vereniging van Exporteurs in Levende Varkens and others 
v Commission [1995] ECR II-2941, at para. 102; Case T-489/93 Unifruit Hellas v Commission 
[1994] ECR II-1201, at para. 42.

153 Case 74/74 CNTA v Commission [1975] ECR 533, at para. 44; Case C-152/88 
Sofrimport v Commission [1990] ECR I-2477, at para. 26; Joined Cases C-104/89 and 
C-37/90 Mulder and Others v Council and Commission [1992] ECR I-3061, at para. 15; Joined 
Cases T-481/93 and T-484/93 Vereniging van Exporteurs in Levende Varkens and others v 



262 Judicial review in EU law

the right to be heard154 and the prohibition of unjust enrichment155 confer 
rights on individuals. Similarly, in Tillack,156 the CFI found that the pro-
tection of family life, the freedom of the press, the principle of the pre-
sumption of innocence and the right to a fair trial are fundamental rights, 
which confer rights on individuals. Moreover, in Grau157 the CFI held 
that ‘the requirement of impartiality [. . .] is intended, as well as ensur-
ing that the public interest is respected, to protect the persons concerned 
and confers on them a right as individuals to see that the corresponding 
guarantees are complied with’.158 In addition, the Court has found that 
the misuse of power constitutes a rule intended to protect individuals.159

On the other hand, where an institution violates the division of powers 
between the Council and the Commission, it will not incur liability, as such 
a division is only to uphold the institutional balance, but not to protect the 
individual.160 The Community Courts have also rejected claims that WTO 
rules should be considered as conferring rights on individuals.161

Similarly, the requirement to state reasons under Article 253 does not 
seem to be amongst the rules conferring rights on individuals. In Kind162 
the Court held that ‘any inadequacy in the statement of the reasons on 
which a measure contained in a regulation is based is not sufficient to make 
the Community liable’.163 This seems at fi rst glance surprising. The Court 
acknowledged in this case that the requirement of the statement of reasons 

Commission [1995] ECR II-2941, at para. 102; Case T-489/93 Unifruit Hellas v Commission 
[1994] ECR II-1201, at para. 42.
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155 Case T-133/03 Masdar v Commission [2006] ECR II-4377, at para. 94.
156 Case T-193/04 Tillack v Commission [2006] ECR II-3995, at para. 121.
157 Case T-309/03 Grau v Commission [2006] ECR II-1173.
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Commission [2004] ECR II-521, at para 116 and Case T-19/01 Chiquita Brands International 
and Others v Commission [2005] ECR II-315, at para 181.

161 Case T-52/99 T. Port v Commission [2001] ECR II-981, at para 51. See also Joined 
Cases T-64/01 and T-65/01 Afrikanische Frucht-Compagnie GmbH and Another v Council and 
Commission [2004] ECR II-521, at paras 139–141, where the CFI rejected the argument that 
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‘is designed to enable the Court to exercise its powers of review of the legal-
ity of such measures in the context of Article [230] for the benefi t of individ-
uals to whom that remedy is made available by the Treaty’.164 Moreover, 
the Court has acknowledged in other cases that the requirement to state 
reasons ‘is not taking mere formal considerations into account but seeks to 
give an opportunity to the parties of defending their rights’.165 The Court 
seemed to have based the exclusion of the requirement to state reasons 
from amongst the rules conferring rights on individuals on the legislative 
nature of the adopted act.166 This can be justifi ed on the ground that acts 
of general application can be ‘confi ned to indicating the general situation 
which led to its adoption, on the one hand, and the general objectives which 
it intended to achieve on the other’,167 rather than being concerned with 
the specifi c situation of individuals. All the same, the Community Courts 
seemed to have extended the exclusion of the requirement to state reasons 
from the rules intended to confer rights on individuals also to administra-
tive measures. Despite the limitation to regulations in previous cases, the 
CFI in Exporteurs held that ‘according to settled case-law of the Court 
of Justice and the Court of First Instance, the obligation to state reasons 
[. . .] is not a superior rule of law for the protection of individuals’.168 The 
Court seemed to have confi rmed this position in its ruling in Eurocoton,169 
when it held that ‘although proceedings in respect of anti-dumping duties 
are similar in several respects to an administrative procedure [. . .] an inad-
equate statement of reasons for an act bringing such proceedings to an end 
is also not of itself sufficient to cause the Community to incur liability’.170

Finally, the principle of sound administration does not, at least not as 
such, confer rights on individuals.171 The principle of sound administration 

164 Case 106/81 Kind v European Economic Community [1982] ECR 2885, para. 14.
165 Case 24/62 Germany v Commission [1963] ECR 63, p. 69. See Also A. Arnull, ‘Liability 

for Legislative Acts’, in T. Heukels and A. McDonnell (eds.), supra note 1, pp. 129–151, at 
p. 138.

166 See Case C-76/01P Eurocoton v Council [2003] ECR I-10091, at para. 98.
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can, however, be considered as conferring rights on individuals where it 
‘constitutes the expression of specifi c rights’.172

Sufficiently serious breach
In Bergaderm v Commission,173 the Court made it clear that the EC can 
only incur liability for legal acts if the breach of the law was sufficiently 
serious. Where the institution has only considerably reduced, or even no, 
discretion the Bergaderm formula seems to suggest that the mere infringe-
ment of Community law is sufficient to establish a sufficiently serious 
breach. On the other hand, where the EC institution enjoys discretion the 
breach is only sufficiently serious in the case of a manifest and grave dis-
regard of the law.174 In contrast to the Schöppenstedt formula, under the 
test in Bergaderm the requirement of a sufficiently serious breach applies 
regardless of whether the institution has discretion or not. Moreover, 
under the Bergaderm test the discretion available to the institution would 
determine the conditions necessary to be met to establish a sufficiently 
serious breach and not the legislative nature of the act, as prescribed 
under the Schöppenstedt formula. The Court found in Bergaderm that ‘the 
general or individual nature of a measure taken by an institution is not a 
decisive criterion for identifying the limits of the discretion enjoyed by the 
institution in question’.175

Discretionary acts: manifest and grave disregard Where the institution 
enjoys discretion, the requirement of the Schöppenstedt formula is in fact 
similar to the condition in Bergaderm, as both demand a manifest and 
grave disregard of the law.176 It therefore appears that the cases prior to 
Bergaderm will be most relevant for establishing the meaning of ‘manifest 
and grave disregard’. However, given the alignment of the requirements 
for Community liability with the liability of the Member States in the 

See also H.P. Nehl, Principles of Administrative Procedure in EC Law (OUP, 1999), at p. 37, 
who rejects the binding effect of the principle of sound administration.

172 Case T-193/04 Tillack v Commission [2006] ECR II-3995, para. 127. EC liability can 
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Management Consultants v Commission [2005] ECR II-981, at para. 75.

173 Case C-352/98P Bergaderm and Goupil v Commission [2000] ECR I-5291.
174 See Case C-312/00P Camar and Others v Commission [2002] ECR I-11355, at para. 56, 
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Bergaderm judgment, it will be necessary to assess the continued relevance 
of the pre-Bergaderm case law.

AG Roemer in Plaumann177 made it clear that for legislative measures, 
in addition to a requirement of fault, the Court should follow the restric-
tive approach taken in French administrative law and should only accord 
compensation for ‘abnormal specifi c and direct damage’.178 As AG Mayras 
in Grands Moulins179 pointed out, the test required that the damage had to 
be ‘particular to one or more persons’ and ‘so serious as to exceed the duties 
imposed on each citizen by the requirements of life in a community’,180 
without the measure having been adopted in the interests in public order. 
In addition, the breach had to be considered as ‘clear infringement’181 or 
‘particularly clear breach’.182 AG Reischl summed this position up by 
stating that compensation for legislative measures required ‘an obvious 
and serious disregard’183 of rules of law.

Even though in CNTA184 it granted compensation to the applicants, 
the Court gave little indication as to whether it wanted to follow this 
approach. In this case the applicants alleged damage caused by the with-
drawal of the monetary compensatory amounts applicable for colza and 
rape seeds by Commission Regulation 189/72.185 After having confi rmed 
that the Schöppenstedt test was to apply in the present case, the Court held 
the Community liable, as the Commission had breached the applicants’ 
legitimate expectations when it terminated, in the absence of an overriding 
matter of public interest, ‘with immediate effect and without warning the 
application of compensatory amounts in a specifi c sector without adopting 
transitional measures’.186

It was only in Bayerische HNL187 that the Court elucidated in greater 
detail the meaning of ‘sufficiently serious breach’, which it had established 
in the Schöppenstedt formula. The Court was concerned with an action for 

177 Case 26/62 Plaumann v Commission [1963] ECR 95.
178 Opinion of AG Roemer, ibid., at p. 121.
179 Joined Cases 9 and 11/71 Grands Moulins v Commission [1972] ECR 391. AG Mayras 
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181 AG Roemer in Joined Cases 63 to 69/72 Werhahn v Council [ 1973] ECR 1229, p. 
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182 AG Reischl in Case 153/73 Holtz & Willemsen v Council [1974] ECR 675, p. 704.
183 Ibid.
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compensation concerning Council Regulation 563/76,188 which provided 
for the compulsory purchase of skimmed-milk powder held by interven-
tion agencies by producers for use in feeding-stuffs. In a number of earlier 
cases,189 the Court had declared the regulation invalid on the ground that it 
had violated the principles of equality and proportionality. AG Capotorti 
argued that for a breach to be considered as sufficiently serious the rule 
of law breached must be of ‘fundamental importance in the Community 
legal order’.190 On the other hand, the AG found that a subjective element 
of blame, that is whether the breach was excusable, was not required.191 
Moreover, the assessment by the Court of the act as unlawful already 
included a fi nding that the measure could not be justifi ed. Similarly, he 
rejected the seriousness of the damage as criterion.192 The AG also denied 
that requirements of public interest might justify an exclusion of compen-
sation of damage affecting wide categories of persons. He argued that it 
would be logical that ‘the person whose right has been infringed to be the 
person entitled to claim for damages regardless of the number of other 
persons whose rights have similarly been infringed’.193

In contrast, as AG Capotorti put it in a later case, the Court in its judg-
ment ‘was infl uenced by the “restrictive view” taken by the legal systems 
of the Member States concerning the liability of the public authorities for 
damage caused to individuals by legislative measures’.194 In other words, 
the Court had followed the suggestion to apply the restrictive test applied 
in French administrative law for legislative measures. The Court found 
that:

individuals may be required [. . .] to accept within reasonable limits certain 
harmful effects on their economic interests as a result of a legislative measure 
without being able to obtain compensation from public funds even if that 

188 [1976] OJ L 67/18.
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ful administrative acts, see Opinion of AG Capotorti, ibid, at p. 1233.

192 This had been raised by AG Roemer in his Opinion in Joined Cases 63 to 69/72 
Werhahn v Council [1973] ECR 1255, at p. 1260, in which he found that the act threatened 
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193 Joined Cases 83 and 94/76, 4, 15 and 40/77 Bayerische HNL v Council and Commission 
[1978] ECR 1209, Opinion of AG Capotorti, p. 1236.
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measure has been declared null and void. In a legislative fi eld, such as the one 
in question, in which one of the chief features is the exercise of a wide discre-
tion essential for the implementation of the Common Agricultural Policy, 
the Community does not, therefore, incur liability unless the institution con-
cerned has manifestly and gravely disregarded the limits on the exercise of its 
powers.195

In the view of the Court, such a manifest and grave disregard was not 
present. First, the measure affected very wide categories of traders and 
consequently the effects on individual undertakings were considerably 
lessened. Secondly, the price increase caused by the regulation was small 
in comparison to other factors. Therefore, the effects of the measure on 
profi ts ‘did not ultimately exceed the bounds of the risks inherent in the 
activities of the agricultural sector’.196

The test of ‘manifest and grave disregard’ made it difficult to succeed in 
compensation cases. Nevertheless, in Dumortier,197 the applicants satisfi ed 
the test. The case concerned a Council regulation198 that had abolished 
production refunds for maize groats and meal (‘gritz’), whereas those for 
maize starch were not abolished. The Court in an earlier case had annulled 
the discriminatory measure.199 Subsequently, the Council restored the 
refunds,200 but only from the date of the Court’s judgment annulling its reg-
ulation. The applicants claimed compensation for the period between the 
application of the regulation and the day it was annulled. The Court ruled 
that the Council’s measure constituted a manifest and grave disregard of 
the law, as a ‘limited and clearly defi ned group of commercial operators’ 
was concerned and the loss went ‘beyond the bounds of the economic risks 
normally inherent in the activities in the sector concerned’.201 Finally, the 
Court emphasised the fact that the Council had terminated the equality 
of treatment with maize starch producers without objective justifi cation. 
This latter aspect made it clear that in addition to ‘the special and serious 
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nature of the damage’,202 the Court also considered the ‘actual nature of 
the unlawfulness’.203

This made it clear that a certain gravity of the breach was required. 
In Amylum,204 the Court took the opportunity to elucidate this point 
further. The applicants had claimed compensation for damage suffered by 
the imposition of a production levy on isoglucose by Council Regulation 
1111/77.205 The regulation, which the Court had in an earlier ruling206 
declared in breach of the principle of equality, affected a small group of 
producers and its economic impact on those producers has been described 
as ‘little short of catastrophic’.207 However, the Court rejected the applica-
tion on the ground that the errors committed by the Council in the con-
tested regulation ‘were not errors of such gravity that it may be said that 
the conduct of the defendant institution in this respect was verging on the 
arbitrary’.208 The latter requirement of an arbitrary breach diminished the 
already reduced chances of claimants for compensation even further. What 
is more, it created uncertainty as to the gravity of the breach necessary to 
obtain compensation.

It is therefore not surprising that over the following years, the Court 
and its Advocates-General differed in the assessment as to whether a suffi-
ciently serious breach had occurred. In Roquette,209 AG Darmon came 
to the conclusion that the illegality of Commission Regulation 652/76,210 
which the Court had already established in an earlier ruling,211 was verging 
on the arbitrary.212 The Court, on the other hand, found that the fi xing of 
the monetary compensatory amounts by the Commission ‘resulted from 
a technical error which [. . .] cannot be considered to constitute a serious 
breach of a superior rule of law for the protection of the individual or 
a manifest and grave disregard by the Commission of the limits of its 
discretion’.213 Similarly, in Assurances du Crédit,214 AG Tesauro found 
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that Council Directive 87/343,215 by excluding the public sector from 
fi nancial guarantees imposed on private sector insurance companies, con-
stituted a particularly fl agrant infringement of the principle of equal treat-
ment.216 The AG stated that the Council had committed a manifest and 
grave disregard of the limits of its powers, as it had ‘arbitrarily extended 
for an indefi nite period discriminatory rules which had already been in 
force for too long’.217 In contrast, the Court dismissed the action on the 
ground that ‘the Council and Commission cannot be found to have acted 
unlawfully’.218

On the other hand there were also signs of a more liberal approach 
to granting compensation in this respect. In Sofrimport219 the applicants 
claimed compensation for damages which they alleged to have suffered as 
a result of the suspension of import licences for Chilean apples by various 
Commission regulations.220 In this case the Court followed AG Tesauro, 
who had concluded that the Commission had manifestly and gravely disre-
garded the limits on its discretion and that the measure exceeded the risks 
inherent in the sector concerned. The Court held that the Commission 
committed a sufficiently serious breach ‘by failing completely to take 
account of the position of traders such as Sofrimport, without invoking 
any overriding public interest’.221 The Court also found that ‘the damage 
[. . .] goes beyond the limits of the economic risks inherent in the business 
in issue inasmuch as the purpose of that provision is precisely to limit 
those risks with regard to goods in transit’.222 It is noteworthy that neither 
AG Tesauro nor the Court discussed whether the breach was ‘verging on 
the arbitrary’. It is submitted that the decisive point in the analysis for 
establishing whether the breach was manifest is that it occurred without 
any public interest justifi cation. The requirement of verging on the arbi-
trary was fi nally abolished by the Court in Peine-Salzgitter,223 where it 
held that ‘the concept of arbitrary conduct [. . .] does not provide a basis 
for holding that a fi nding of conduct verging on the arbitrary represents 
a necessary condition or formulation for the Community to be rendered 
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liable’.224 The second notable point in the judgment is that the Court did 
not discuss whether the measure affected a limited and clearly defi ned 
group.

And it was in relation to this latter point that the Court showed a more 
generous approach in Mulder II.225 The Court had already found in 
Mulder I226 that Council Regulation 857/84227 breached the principle of 
the protection of legitimate expectations of milk producers who, on the 
basis of an undertaking given under Regulation 1078/77,228 had ceased 
the production of milk. The Council corrected this regulation in a subse-
quent act,229 which was equally declared invalid.230 The Court found that 
compensation should be awarded for the damage caused by the fi rst regula-
tion ‘in so far as it failed completely, without invoking any higher public 
interest, to take account of the specifi c situation of a clearly defi ned group 
of economic agents’.231 Moreover, the Court stated that ‘the total and 
permanent exclusion of the producers concerned [. . .] cannot be regarded 
as foreseeable or as falling within the bounds of the normal economic 
risks inherent in the activities of a milk producer’.232 The interesting fact 
of the case was that the number of producers affected was rather large and 
that the Court, therefore, did not seem any longer to insist on the group 
being small.233 With regard to the second regulation the Court found that 
the measure could not be considered as a manifest and grave disregard of 
the law, even though it was illegal, as the Council in correcting the earlier 
regulation could invoke a public interest by balancing the various interests 
involved.

This indicates that the Court, in addition to the requirement that the 
measure affects a clearly defi ned group and constitutes an extraordinary 
risk, demands that the measure is more than just illegal, but that the 
breach of Community law need not reach the level of ‘verging on the arbi-
trary’, as required in Amylum. The level of illegality necessary to establish 
Community liability still remains, however, a considerable obstacle to 
succeeding in compensation cases. This can be seen in Nölle,234 where 
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the CFI held that ‘in so far as the Community institutions did not fail 
completely in the duty of care and proper administration which they owed 
to the applicant but simply failed properly to appreciate the extent of their 
obligations under that principle, the breach of the principle of care cannot 
in this case be regarded as a sufficiently serious breach or a manifest and 
grave disregard’.235

The judgments adopted after Bergaderm do not provide a clear picture 
as to whether the Community Courts intend to follow the criteria for 
assessing whether an institution has committed a manifest and grave dis-
regard, set out above. Banan-Kompaniet,236 a post-Bergaderm judgment, 
is an example where the CFI was willing to follow the pre-Bergaderm 
criteria. The applicants, category A importers of bananas from Colombia 
and Costa Rica, claimed compensation for the damage allegedly caused 
by Council Decision 94/800237 and Commission Regulation 478/95.238 
In Council v Germany239 the Court had declared Article 1(1) of Council 
Decision 94/800 invalid, as the Council had breached the principle of 
non-discrimination by approving in that decision the conclusion of a 
Framework Agreement,240 which exempted Category B operators from the 
export licence system. For similar reasons the Court in T. Port241 had also 
annulled Commission Regulation 478/95. The CFI found that under the 
Bergaderm test the institutions could only have committed a sufficiently 
serious breach if they had ‘manifestly and gravely disregarded the limits of 
their discretion’.242 Given the complex economic assessments necessary, the 
CFI found that the justifi cation of the difference in treatment of the various 
operators was not ‘manifestly unreasonable’.243 The CFI also argued that 
the measure was not adopted ‘with the intention of placing an unwarranted 
burden on Category A and C operators’.244 The CFI, while referring to the 
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Court’s ruling in Bayerische HNL,245 also considered that ‘the measure 
affected very broad categories of operators’246 and the damage ‘could not 
be viewed as going beyond the bounds of the economic risks inherent in 
the banana trade’.247

While the CFI’s assessment as to the absence of a manifest breach can 
be reconciled with earlier cases discussed in this section, it is much more 
difficult to agree with the CFI’s analysis of the gravity of the breach. First, 
the CFI seemed to have ignored that the Court, while using the term ‘very 
wide categories of traders’ in Bayerische HNL,248 in later cases employed 
the more liberal test of ‘a clearly defi ned group’.249 Moreover, the number 
of persons affected250 in Banan-Kompaniet seems to have been consider-
ably smaller than those affected in Mulder II. Second, it is difficult to see 
how an increase of some 33 per cent for bananas from the third countries 
concerned as a result of the export licence system could be considered 
within the bounds of economic risks inherent in the trade. In Bayerische 

HNL, by comparison, the measure in issue led to a price rise of little more 
than 2 per cent.251

Other cases of the post-Bergaderm era make it less clear as to which crite-
ria are relevant to assess whether the institution has manifestly and gravely 
disregarded the limits of its discretion. In Camar252 the Court on appeal 
found that the CFI, which had given its ruling shortly before the adoption 
of the Bergaderm judgment, wrongly considered the administrative nature 
of the Commission decision as decisive for determining the liability of 
the Community.253 The Court noted that the Commission enjoyed broad 
discretion when it considers whether transitional measures are necessary 
under Article 30 of Regulation 404/93.254 Consequently, the Community 
could only be liable for compensation if the Commission manifestly and 
gravely disregarded the limits of its discretion and not just committed any 
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infringement, as the CFI held. On the basis of the fi ndings of the CFI, the 
Court came, however, to the conclusion that the Commission committed 
a manifest and grave disregard when it refused to adopt such transitional 
measures.255 The CFI had argued that the Commission had committed a 
manifest error of appraisal when assessing the applicant’s difficulties and 
that the only way to overcome these difficulties was for the Commission 
to adopt transitional measures. This ruling raises several questions. First, 
it is not clear on what basis the Court assesses whether an institution has 
discretion. The Commission had only broad discretion in the abstract, but 
in the situation in hand the Court’s reasoning seems to suggest that the 
Commission’s hands were bound, in that it did not have any discretion as 
to whether to adopt transitional measures or not. Second, it is not clear 
on the basis of which criteria the Court regarded the breach as manifest 
and grave.

In AFCon256 the CFI had to decide on a claim for compensation for 
damages which the applicants allegedly suffered as a result of irregulari-
ties in the tendering procedure for a project fi nanced by the TACIS pro-
gramme. The CFI found that the Commission made a manifest error of 
assessment when it failed to investigate a confl ict of interests between a 
member of the evaluation committee and one of the tendering companies. 
The CFI argued that the Commission did not act with due diligence and 
thereby breached the principle of sound administration and equal treat-
ment. The CFI considered that given the circumstances of the confl ict of 
interests and the risk of fraud ‘the Commission’s omission is of a manifest 
and serious nature and is thus such as to cause the Community to incur 
liability’.257 The manifest nature of the breach seems to be evident in the 
case. Similarly, the damage went beyond the normal risks inherent in the 
sector and the breach affected a clearly defi ned group of companies.258

In Grau259 the CFI undertook a more thorough analysis of the concept 
of ‘manifest and grave disregard’. The case concerned a report by the 
European Anti-Fraud Office (OLAF) on the investigation concerning the 
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Institute for European-Latin American Relations (IRELA). The CFI had 
to decide whether the report, which implicated the applicant in fi nancial 
irregularities that had occurred at IRELA and recommended the initiation 
of disciplinary proceedings against the applicant, constituted a sufficiently 
serious breach of the principle of impartiality. The CFI found that the 
content and conclusions of OLAF’s report did not satisfy the principle 
of impartiality, given that the effective and signifi cant part played by an 
OLAF official who had a confl ict of interests led to a biased and one-sided 
report. After a careful analysis of the facts, the CFI stated that OLAF 
had committed a serious and manifest breach of the requirement of 
impartiality.260

Non-discretionary acts Where the institution in question has only a con-
siderably reduced, or even no, discretion the Bergaderm formula suggests 
that the mere infringement of Community law might be sufficient to estab-
lish the existence of a sufficiently serious breach.261 The apparently strict 
liability for non-discretionary acts under the Bergaderm ruling coincides 
with the previously applicable test established in Lütticke,262 which applied 
to acts falling outside the Schöppenstedt formula.

The application of the Lütticke test, even though designed as general 
rule, remained exceptional.263 The Lütticke test could theoretically have 
been applied to legislative measures which did not involve any discretion-
ary choices,264 but it has proven difficult to fi nd examples in the case-law.265 
In addition, the wide defi nition of the concept of legislative measures, 
which comprised all acts of general application, limited the scope of 
application of the Lütticke test to Community acts of individual applica-
tion. Such administrative acts remained, however, the exception, as the 
direct administration of Community rules was mainly carried out by the 
Member States.266 In 1997, Van der Woude identifi ed four areas in which 
the Lütticke test was applied: the exercise of supervisory powers, factual 
conduct, public procurement and Community funding.267

The expansion of Community tasks in the direct and indirect administra-
tion of Community rules beyond those areas has increased the possibility 
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of Community liability for administrative acts. On the other hand, the 
focus of the Bergaderm formula on discretion as the relevant criterion 
for determining the standard of Community liability has removed those 
administrative tasks from the scope of the strict test which have hitherto 
fallen under the Lütticke test.268 In Lütticke, while assessing the exercise of 
the Commission’s supervisory powers, the Court emphasised that ‘a discre-
tion to appraise the factors which the state has taken into consideration, 
is conferred upon the Commission in pursuance of the second paragraph 
of Article 97’.269 Under the Bergaderm formula, such discretion would 
have ruled out the strict standard for liability. Similarly, in AFCon270 the 
CFI assessed a claim for compensation for damage which the applicants 
allegedly suffered as a result of irregularities in a tendering procedure on 
the basis of whether a manifest and grave disregard of the Commission’s 
discretion had occurred. And in Camar, despite the fact that the CFI had 
characterised the measure as administrative,271 the Court on appeal found 
that the decisive element was the discretion of the Commission under 
Article 30 of Regulation 404/93272 and decided the case on the basis of 
whether there had been a manifest and grave disregard of the limits of 
that discretion.273 It is therefore apparent that also in the administrative 
area a careful assessment as to the discretion of the Community institu-
tion is necessary. In the competition area, the CFI held in Holcim that the 
Commission enjoys discretion only where the Commission has to make 
complex economic appraisals, but is otherwise subject to a comprehensive 
review as to whether the conditions set out in Article 81(1) EC are met, in 
particular the existence of conduct contrary to that provision.274

Conversely, recent case law has made it clear that there are instances 
where the institution in the adoption of legislative acts has no or only 
reduced discretion. The institution has no discretion where the adoption 
of the act is a ‘purely arithmetical exercise’.275 In Comafrica276 the CFI 
therefore held that the Commission under the applicable rules had no 
 discretion as to whether and how to fi x a reduction/adjustment coefficient for 

268 See also Opinion of AG Stix-Hackl in Case C-312/00 P European Commission v Camar 
[2002] ECR I-11355, at para. 133.

269 Case 4/69 Alfons Lütticke v Commission [1971] ECR 325, para. 14.
270 Case T-160/03 AFCon Management and others v Commission [2005] ECR II-981.
271 Joined Cases T-79/96, T-260/97 and T-117/98 Camar and Tico v Commission [2000] 

ECR II-2193, at para. 206.
272 [1993] OJ L 47/1.
273 Case C-312/00 P Commission v Camar [2002] ECR I-11355, at para. 58.
274 Case T-28/03 Holcim v Commission [2005] ECR II-1357, para. 95.
275 See AG Slynn in Case 64/82 Tradax v Commission [1984] ECR 1359, at p. 1381.
276 Joined Cases T-198/95, T-171/96, T-230/97, T-174/98 and T-225/99 Comafrica and 

Dole v Commission [2001] ECR II-1975, at para. 137.



276 Judicial review in EU law

the purposes of the Community’s market regime in bananas, even though 
the adoption of such measures had been considered to be an act of general 
application and hence legislative in nature.277 Also in areas where the insti-
tutions generally have discretion in the adoption of legal acts, it is necessary 
to determine whether such discretion exists under the specifi c provision 
which forms the legal basis for the action. In Fresh Marine AG Stix-Hackl 
found that, even though the Community institutions generally have broad 
discretion in anti-dumping matters, Article 8(10) of the basic regulation278 
as the applicable provision in the case accorded the Commission only 
reduced discretion.279 Consequently, where the Community Courts have to 
assess whether the institution has complied with a clear obligation under 
the applicable rules, the standard for the determination of liability will 
be a strict one, even though other elements of those rules provide it with 
discretion.

Even where the Community institution has no or reduced discretion 
in the exercise of its powers, Community liability will not necessarily 
follow from a mere infringement of Community law. This does not result 
from a different meaning of the term infringement, which is employed in 
the Bergaderm ruling instead of illegality or unlawfulness as used under 
the Lütticke test.280 These terms seem to be used synonymously.281 The 
assumption develops rather from the fact that already under the Lütticke 
test the Community could incur liability only where fault as an additional 
requirement was satisfi ed.282 The approach under Article 288(2) seems 
to be therefore modelled on the one adopted under Articles 34 and 40 
ECSC.283 Fault was thereby established when the illegality committed by 
the institution was inexcusable.284 In Richez-Parise Community liability 
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was not established on the basis of the provision of incorrect information 
by the Commission to the applicants about their rights on retirement, 
even though the Commission requested them to contact the competent 
departments to obtain the information, but resulted from the inexcusable 
delay in correcting the information.285 In Oberthür, the Court considered 
the Community liable, as no justifi cation could be found as to why the 
Commission had not drawn up the periodic report to which the applicant 
as official was entitled.286 In Adams, the Court found that the Commission 
had acted imprudently by handing over photocopies which could identify 
the applicant as its informant in an anti-trust case and led to his arrest and 
conviction in a criminal trial in Switzerland.287 As the Commission had not 
taken the necessary steps to warn the applicant, the Community was liable 
under Article 288(2). In Grifoni288 the Court found that the Community 
was liable under Article 188 EAEC,289 as the Commission failed to show 
‘due diligence’290 with regard to the safety measures necessary to prevent 
the accident which befell the applicant on the Commission’s premises. In 
Cobrecaf 291 the Commission had erroneously declared the applicant’s costs 
for fi shing nets as ineligible for Community aid. The CFI made it clear that 
‘the Commission committed an administrative fault of a kind for which it 
incurs non-contractual liability in failing to rectify, within a reasonable 
time, the error which it accepts that it made. The fact that it took 15 months 
to rectify a manifest error shows obvious lack of care on its part’.292

This approach has been followed also after the Court’s ruling in 
Bergaderm. In Comafrica,293 the CFI found that ‘in particular, a fi nding 
of an error which, in analogous circumstances, an administrative author-
ity exercising ordinary care and diligence would not have committed, will 
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support the conclusion that the conduct of the Community institution was 
unlawful in such a way as to render the Community liable under Article 
215 [now Article 288] of the Treaty’.294 This means that a mere error or 
irregularity on the part of an institution is not sufficient in itself to attract 
the non-contractual liability of the Community ‘unless that error or 
irregularity is characterised by a lack of diligence or care’.295 Moreover, 
the Bergaderm ruling seems to allow the Community Courts to consider 
additional factors for the assessment of Community liability. In Holcim296 
the CFI, after having found that the Commission had only reduced discre-
tion, held that additional factors, such as ‘the complexity of the situations 
to be regulated and also the difficulties in the application or interpretation 
of the texts’297 can be taken into account to assess whether a sufficiently 
serious breach has occurred.

Substantive Test: Lawful Act

Applicants who have suffered substantial damage as a result of Community 
acts will often not succeed in their attempt to meet the conditions which 
the Community Courts have imposed in order to obtain compensation for 
unlawful Community acts, in particular when the institution had discretion 
in their adoption. Therefore, applicants turned their attention early on to 
concepts of liability which did not involve any unlawfulness on the part of 
public authorities. In Compagnie d’Approvisionnement298 the applicants 
claimed that the Community should incur liability even in the absence of 
illegality as they suffered ‘unusual and special damage’.

Given the silence of Article 288(2) EC on the matter,299 support for 
Community liability for lawful acts can be derived from the liability 
regimes of a number of Member States.300 It has been argued that the 
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German ‘Sonderopfer’301 theory and the French principle of ‘égalité devant 

les charges publiques’302 are ‘expressions of the principle of equality when 
applied to the duty of private persons to contribute to the fi nancial burden 
of the administration: the principle of equal treatment includes the obliga-
tion for the administration not to hold a limited number of private indi-
viduals fi nancially responsible for the consequences of acts taken in the 
general interest’.303

While acknowledging the existence of these principles,304 most Advocates-
General remained, however, sceptical as to their acceptance in the 
Community legal order.305 Until recently, this approach was also shared by 
the Community Courts, which left the question as to whether Community 
liability for lawful conduct could be accepted in principle open.306 In a series 
of cases the CFI abandoned this approach and fi rmly recognised that the 
non-contractual liability of the EC could be engaged in principle even where 
the action of the Community could not be considered as illegal.307 In these 
cases the applicants argued that the Community should be liable for damage 

301 A claim based on the ‘Sonderopfer’ theory of the German Bundesgerichtshof (BGH) 
requires that certain individuals or groups bear a special burden in comparison to others (see 
BGHE 6, 270, at 276) and that the burden, even though not severe, exceeds a certain threshold 
(see BGHZ 50, 93, at 98f.).

302 See the case law of the French Conseil d’Etat in Couitéas, Recueil Lebon 1923, 789.
303 H.J. Bronkhorst, supra note 300, p. 156. See also Principle II of Recommendation 

No. R (84) 15 of the Committee of Ministers of the Council of Europe, Council of Europe, 
Recommendations to Member States 1984 (Strasbourg, 1985).

304 See Opinion of AG Lamothe in Joined Cases 9 and 11/71 Compagnie d’Approvisionnement 
and Grands Moulins v Commission [1972] ECR 391, at pp. 422; Opinion of AG Roemer in 
Joined Cases 63-69/72 Werhahn v Council [1973] ECR 1229, at pp. 1273–1274; Opinion of AG 
Capotorti in Joined Cases 83 and 94/76, 4, 15 and 40/77 Bayerische HNL and others v Council 
and Commission [1978] ECR 1209, at pp. 1234.

305 See Opinion of AG Mayras in Joined Cases 9 and 11/71 Compagnie d’Approvisionnement 
and Grands Moulins v Commission [1972] ECR 391, at pp. 422–423; Opinion of AG Roemer in 
Joined Cases 63-69/72 Werhahn v Council [1973] ECR 1229, at pp. 1274–1275, who explored 
the acceptance of the principle of liability in the absence of fault; Opinion of AG Verloren 
van Themaat in Case 26/81 Oleifi ci Mediterranei v EEC [1982] ECR 3057, at pp. 3088–3090; 
Opinion of AG Lenz in Joined Cases 279, 280, 285 and 286/84 Rau v Commission [1987] ECR 
1069, at paras. 187 and 188, who wanted to limit such liability to cases where the very exist-
ence of the applicant was threatened.

306 Case 59/83 Biovilac v EEC [1984] ECR 4057, at para. 28; Case 267/82 Développement 
and Clemessy v Commission [1986] ECR 1907, at para. 33; Case T-184/95 Dorsch Consult v 
Council and Commission [1998] ECR II-667, at para. 80; Case T-170/00 Förde-Reederei GmbH 
v Council and Commission [2002] ECR II-515; at para. 56; Case T-195/00 Travelex and Other v 
Commission [2003] ECR II-1677, at para. 161; Joined Cases T-64/01 and T-65/01 Afrikanische 
Frucht-Compagnie GmbH and Another v Council and Commission [2004] ECR II-521, at para. 
150. See, however, Case 81/86 De Boer Buizen v Council and Commission [1987] ECR 3677, 
at para. 17.

307 Case T-151/00 Le Laboratoire du Bain v Council and Commission [2005] ECR II-23, 
at paras 146–149; Case T-69/00 FIAMM and another v Council and Commission [2005] ECR 
II-5393, at paras. 157–159 and Case T-383/00 Beamglow v European Parliament, Council and 
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which they suffered as a result of an increase in customs duties by the USA 
on the basis of an authorisation by the WTO’s Dispute Settlement Body, 
which followed a fi nding that the Community’s market regime for bananas 
was incompatible under WTO rules. The CFI found that, even though the 
applicants could not base their claim on the unlawfulness of the conduct of 
the Community institutions, ‘that does not mean that undertakings which, 
as a category of economic operators, are required to bear a disproportionate 
part of the burden resulting from a restriction of access to export markets 
can in no circumstances obtain compensation by virtue of the Community‘s 
non-contractual liability’.308 The CFI pointed out that the wording of 
Article 288(2) did not restrict liability to unlawful conduct and that national 
laws, albeit with variations, allowed individuals to obtain compensation 
even in the absence of unlawful action. The CFI therefore concluded that 
‘[w]hen damage is caused by conduct of the Community institution not 
shown to be unlawful, the Community can incur non-contractual liability 
if the conditions as to sustaining actual damage, to the causal link between 
that damage and the conduct of the Community institution and to the 
unusual and special nature of the damage in question are all met’.309

However, on appeal in FIAMM and FIAMM Technologies v Council 

and Commission the Court of Justice stated in emphatic terms that ‘as 
Community law currently stands, no liability regime exists under which 
the Community can incur liability for conduct falling within the sphere 
of its legislative competence in a situation where any failure of such 
conduct to comply with the WTO agreements cannot be relied upon before 
Community courts’.310 While the narrow scope of the ruling, limited as it 
is to non-compliance of the Community legislator with WTO rules, might 
suggest that the Court did not want to rule out the possibility of liability 
of the Community under article 288(2) for all lawful acts, the reasoning 
of the Court, nevertheless, makes it clear that such liability will not arise 
for legislative action or inaction. This leaves the possibility open that the 
Community could be liable under Article 288(2) for lawful administrative 
conduct.

Commission [2005] ECR II-5459, at para. 174; Case T-333/03 Masdar v Commission [2006] 
ECR II-4377, at para. 93.

308 Case T-383/00 Beamglow v European Parliament, Council and Commission [2005] ECR 
II-5459, at para. 171.

309 Case T-151/00 Le Laboratoire du Bain v Council and Commission [2005] ECR II-23, at 
para. 149; Case T-69/00 FIAMM and another v Council and Commission [2005] ECR II-5393, 
at para. 160 and Case T-383/00 Beamglow v European Parliament, Council and Commission 
[2005] ECR II-5459, at para. 174.

310 Joined Cases C-120/06 P and C-121/06 P FIAMM and FIAMM Technologies v 
Council and Commission, judgment of 9 September 2008, para. 176.
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In contrast to the doubts as to the existence of Community liability for 
lawful acts, the conditions of ‘unusual and special damage’, which the 
CFI imposed in these judgments, were based on established case law of 
the Community Courts, which had already clarifi ed the conditions which 
had to be met were the principle of Community liability for lawful acts to 
be accepted in Community law.311 In Förde-Reederei,312 the CFI, without 
acknowledging the existence of such a principle, stated that ‘in the event 
of the principle of Community liability for a lawful act being recognised in 
Community law, a precondition for such liability would in any event be the 
existence of unusual and special damage’.313 The damage will be character-
ised as unusual ‘when it exceeds the limits of the economic risks inherent 
in operating in the sector concerned and, second, special when it affects a 
particular circle of economic operators in a disproportionate manner by 
comparison with other operators’.314

It is apparent from the case law that these conditions are difficult to 
meet and it is therefore not surprising that to date no claim has been suc-
cessful. In Clemessy315 the Court rejected the claim on the basis that the 
alleged damage was ‘merely the result of the ordinary risk taken by any 
tenderer taking part in a tendering procedure’.316 In Biovilac,317 the Court 
found that ‘the forseeability of the risks inherent in the market conditions 
at the time when the applicant began to manufacture and market those 

311 Joined Cases 54-60/76 Compagnie Industrielle du Comité de Loheac v Council and 
Commission [1977] ECR 645, where the Court dismissed a claim for Community liability 
for lawful conduct on the ground that ‘direct, special and abnormal damage’ could not be 
substantiated. See also Opinion of AG de Lamothe in Joined Cases 9 and 11/71 Compagnie 
d’Approvisionnement and Grands Moulins v Commission [1972] ECR 391, at pp. 423, with 
reference to the Opinion of AG Roemer in Case 25/62 Plaumann v Commission [1963] ECR 
95, at p. 121.

312 Case T-170/00 Förde-Reederei GmbH v Council and Commission [2002] ECR II-515.
313 Ibid., para. 56. See also Case T-184/95 Dorsch Consult v Council and Commission 

[1998] ECR II-667, at para. 80, upheld on appeal in Case C-237/98 P Dorsch Consult v 
Council and Commission [2000] ECR I-4549, at para. 18; Case T-196/99 Area Cova and Others 
v Council and Commission [2001] ECR II-3597, at para. 171; Case T-195/00 Travelex and 
another v Commission [2003] ECR II-1677, at para. 161; Joined Cases T-64/01 and T-65/01 
Afrikanische Frucht-Compagnie GmbH and Another v Council and Commission [2004] ECR 
II-521, at para. 150.

314 Case T-151/00 Le Laboratoire du Bain v Council and Commission [2005] ECR II-23, 
para. 183; Case T-69/00 FIAMM and another v Council and Commission [2005] ECR II-5393, 
para. 202; Case T-383/00 Beamglow v European Parliament, Council and Commission [2005] 
ECR II-5459, para. 208. See also Case T-170/00 Förde-Reederei GmbH v Council and 
Commission [2002] ECR II-515, para 56; Joined Cases T-64/01 and T-65/01 Afrikanische 
Frucht-Compagnie GmbH and Another v Council and Commission [2004] ECR II-521, para. 
151.

315 Case 267/82 Développement and Clemessy v Commission [1986] ECR 1907.
316 Ibid., para. 33.
317 Case 59/83 Biovilac v EEC [1984] ECR 4057.
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products excludes the possibility of any recompense for the loss of com-
petitiveness which it has suffered’, as those risks ‘form part of the economic 
risks inherent in the activities of an industrial and commercial undertak-
ing in this sector’.318 In Dorsch Consult319 the CFI held that the damage 
which the applicant suffered as a result of a trade embargo imposed by the 
Community on Iraq following its invasion of Kuwait was not unusual,320 as 
it lay within the economic risks inherent in the sector concerned. The CFI 
found that ‘the economic and commercial risks deriving from the possible 
involvement of Iraq in renewed warfare with neighbouring countries and 
the suspension of payment of its debts for reasons associated with its foreign 
policy constituted foreseeable risks inherent in any provision of services 
in Iraq’.321 Moreover, the damage could not be considered as special, as 
the applicant was not ‘part of a category of economic operators whose 
property interests were affected in a manner which set them apart from all 
other economic operators whose claims became irrecoverable as a result of 
imposition of the Community embargo’.322 Similarly, in Förde Reederei323 
the CFI made it clear that the damage allegedly caused by the abolition of 
the duty-free regime for passenger transport by sea between Member States 
could not be considered as unusual as such a development ‘was objectively 
foreseeable’.324 Also, the damage was not special, as the applicant was 
concerned ‘only in its objective capacity as an economic operator which 
[. . .] could engage in an economic activity [. . .] in the same way as all the 
other economic operators within the Community carrying on the same 
activity’.325 The ruling in Afrikanische Frucht-Compagnie326 makes it clear 
that where the Community institutions enjoy considerable discretion, as in 
case of the organisation of the market regimes, the applicants do not suffer 
unusual damage where their activities entail the risk that the institutions 
adjust current arrangements for trade with third states to meet changes in 
the economic situation. And in Beamglow327 the CFI found that the damage 

318 Ibid., para 29.
319 Case T-184/95 Dorsch Consult v Council and Commission [1998] ECR II-667.
320 Note that the CFI does not follow the normal defi nition, set out above, but classifi es 

unusual damage as ‘special’ and special damage as ‘unusual’.
321 Ibid., para. 83.
322 Ibid., para. 82.
323 Case T-170/00 Förde-Reederei GmbH v Council and Commission [2002] ECR II-515.
324 Ibid., para. 59.
325 Ibid., para. 57. See also Joined Cases T-64/01 and T-65/01 Afrikanische Frucht-

Compagnie GmbH and Another v Council and Commission [2004] ECR II-521, at para. 
153.

326 Joined Cases T-64/01 and T-65/01 Afrikanische Frucht-Compagnie GmbH and Another 
v Council and Commission [2004] ECR II-521, at para. 154

327 Case T-383/00 Beamglow v European Parliament, Council and Commission [2005] 
ECR II-5459.



 Non-contractual liability  283

which the applicants suffered as a result of an increase in customs duties by 
the USA on the basis of an authorisation by the WTO’s Dispute Settlement 
Body, which followed a fi nding that the Community’s market regime for 
bananas was incompatible under WTO rules, was not unusual. The CFI 
argued that ‘the possibility [. . .] of tariff concessions being suspended as 
provided for by the WTO agreements is among the vicissitudes inherent in 
the current system of international trade. Accordingly, the risk of this vicis-
situde has to be borne by every operator who decides to sell his products on 
the market of one of the WTO members’.328

Damage

It has been argued that the Community Courts decide on a case by case 
basis as to what constitutes damage in the sense of Article 288(2), rather 
than with the help of general principles.329 While initially the case law did 
not offer any fundamental insights as to the notion of damage in the context 
of Article 288(2), the rapidly expanding jurisprudence of the Community 
Courts now provides more ample guidance in this area.330

The assessment of damages which an applicant will obtain in case 
of non-contractual liability of the Community is determined by the 
 function which the notion of damage fulfi ls. The Court made it clear 
in Mulder that ‘compensation for the loss suffered is intended so far as 
possible to provide restitution for the victim of the unlawful conduct 
of the Community institutions’.331 While the principle of restitution can 
sometimes also be achieved through non-pecuniary redress,332 such as the 
annulment of the unlawful act,333 the restoration of the victim will usually 
be achieved through pecuniary compensation, which will consist not only 

328 Ibid., para. 211. See also Case T-151/00 Le Laboratoire du Bain v Council and 
Commission [2005] ECR II-23, para 186; Case T-69/00 FIAMM and another v Council and 
Commission [2005] ECR II-5393, at para. 205. Cf. Opinion of AG Maduro of 20 February 
2008 in Joined Cases C-120/06 P and C-121/06 P FIAMM and FIAMM Technologies v Council 
and Commission, at paras. 71–83.

329 T.C. Hartley, supra note 1, p. 434.
330 See J. Wakefi eld, supra note 1, at pp. 202–213; A.G. Toth, ‘The concepts of Damage 

and Causality as Elements of Noncontractual Liability’, in T. Heukels and A. McDonnell, 
supra note 1, pp. 179–198.

331 Joined Cases C-104/89 and C-37/90 Mulder and Others v Council and Commission 
[2000] ECR I-203, at para. 63. See also Case C-308/87 Grifoni v EAEC [1994] ECR I-341, at 
para. 40.

332 See also J. Wakefi eld, supra note 1, pp. 205–206.
333 See Case T-416/04 Kontouli v Council, judgment of 27 September 2006, at para. 187, 

where the CFI stated that ‘except in special circumstances, the annulment of an act challenged 
by an official constitutes appropriate and, generally, sufficient reparation for the harm which 
he may have suffered’.
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in compensation for material damage, but also non-material damage and 
interest. As ‘the object of compensation is to restore the assets of the victim 
to the condition in which they would have been apart from the unlawful 
act’,334 the restoration of material damage is hypothetical in nature and 
‘often entails a certain degree of approximation’.335 The principle of resti-
tution also means that compensation will be reduced where the applicant 
could make good the losses suffered or obtained any benefi t as a result of 
the unlawful act. Moreover, the duty of mitigation might oblige the appli-
cant to reduce the damage.

The applicant must prove336 that the damage sustained is ‘actual and 
certain’.337 The damage must also be quantifi able.338 Therefore, ‘purely 
hypothetical and indeterminate damage’339 will not lead to compensation. 
This means that the applicant has to specify the nature and extent of the 
alleged damage in the application instituting the proceedings.340

The Community Courts considered themselves, however, not prevented 
from declaring the Community liable ‘for imminent damage foresee-
able with sufficient certainty even if the damage cannot yet be precisely 
assessed’.341 The Court has justifi ed this approach in Kampffmeyer by 
holding that ‘to prevent even greater damage it may prove necessary 
to bring the matter before the Court as soon as the cause of damage is 
certain.’342 In such a case, the applicant can reserve the right to specify the 

334 Opinion of AG Capotorti in Case 238/78 Ireks-Arkady v Council and Commission 
[1979] ECR 2955, at p. 2999.

335 Ibid.
336 See A.G. Toth, supra note 330, at pp. 184 and 185; J. Wakefi eld, supra note 1, at pp. 

214 and 216. See also Case 26/74 Roquette Frères v Commission [1976] ECR 677, at paras. 
22–23.

337 Case T-415/03 Cofradia v Council [2005] ECR II-4355, para. 110. See also Joined 
Cases T-3/00 and T-337/04 Pitsiorlas v Council and ECB, judgment of 27 November 2007, at 
paras. 293, 319–320. For cases where the action was considered as premature as the damage 
could not yet be assessed with certainty, see Joined Cases 9 and 25/64 FERAM v High 
Authority [1985] ECR 311, at pp. 320–321, and Case T-478/93 Wafer Zoo v Commission [1995] 
ECR II-1479, at paras. 49 and 50.

338 Case T-415/03 Cofradia v Council [2005] ECR II-4355, para. 110.
339 Ibid., para. 110.
340 See Case T-13/96 TEAM v Commission [1998] ECR II-4073, at paras. 27–29. This is 

necessary to satisfy Article 38(1)(c) of the Court’s Rules of Procedure, [1991] OJ L 176/7 as 
amended, and Article 44(1)(c) of the Court of First Instance’s Rules of Procedures, [1991] OJ 
L 136/1 as amended. However, in the interest of procedural economy and in complex cases, 
the Court is prepared to reserve the nature and extent of the damage for a later stage, see A.G. 
Toth, supra note 330, at p. 185.

341 Joined Cases 56–60/74 Kampffmeyer v Commission [1976] ECR 711, at para. 6. See 
also Case 44/76 Milchkontor v Council and Commission [1977] ECR 393, at para. 8; Case 
T-99/98 Hameico Stuttgart and Others v Council and Commission [2003] ECR II-2195, at 
para. 63.

342 Joined Cases 56–60/74 Kampffmeyer v Commission [1976] ECR 711, para. 6.
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amount of the damage and can ask the Court for a declaration as to the 
liability of the Community in principle.

The fi rst type of damage for which compensation can be obtained 
constitutes material loss. Such loss is said to include a reduction in assets 
(damnum emergens), but also the loss of an increase in assets (lucrum 

cessans), which includes loss of profi t.343 However, the distinction between 
those categories is often difficult in practice.344 Moreover, as both categories 
fall within the notion of damage under Article 288(2), the distinction seems 
of little practical relevance.345 The Court has accepted in Kampffmeyer346 
that the payment of an import levy which was illegally imposed347 as well 
as the penalties for the repudiation of contracts348 could be regarded as 
damage. The Court also awarded compensation for loss of profi t, but only 
to those companies that had concluded contracts when the Commission 
adopted the illegal act and only 10 per cent of the profi ts that could have 
been made. On the other hand, the Court rejected the argument of appli-
cants who gave up the proposed transaction after they were refused the 
import licence they had applied for as ‘the imports in which there was a 
mere intention to engage lack any substantial character capable of giving 
rise to compensation for loss of profi ts’.349 In Roquette350 the Court found 
that the applicant’s assertion that the monetary compensatory amounts 
which the applicant had to pay provided more favourable market condi-
tions to its foreign competitors was not sufficient to prove ‘actual damage 
which it has specifi cally suffered in the course of its business’.351 In CNTA352 

343 See Opinion of AG Capotorti in Case 238/78 Ireks-Arkady v Council and Commission 
[1979] ECR 2955, at p. 2998. See also A.G. Toth, supra note 330, at p. 187, and J. Wakefi eld, supra 
note 1, at p. 203, who distinguishes between immediate loss and consequential economic loss.

344 AG Capotorti in Case 238/78 Ireks-Arkady v Council and Commission [1979] ECR 
2955, at p. 3003, leaves it open whether the abolition of refunds for quellmehl and gritz should 
be categorised as damnum emergens, lucrum cessans or even as being of a hybrid nature. While 
J. Wakefi eld, supra note 1, at p. 207, classifi es such loss as loss of earning (damnum emergens), 
the point can easily be made that such damage should be considered as loss of profi t, and 
therefore as lucrum cessans, see AG Capotorti, ibid., at p. 3003. See also the difference in clas-
sifi cation in Joined Cases C-104/89 and C-37/90 Mulder and others v Council and Commission 
[1992] ECR I-3061, in which the Court, at para. 26, regarded the damage as loss of earning, 
while AG Van Gerven, at para. 46, considered it as loss of profi t.

345 It has, however, been noted that the Court shows a more conservative approach in 
quantifying lucrum cessans, see J. Wakefi eld, supra note 1, p. 205, A.G. Toth, supra note 
330, p. 187.

346 Joined Cases 5, 7, 13–24/66 Kampffmeyer v Commission [1967] ECR 245.
347 Ibid., at pp. 263 and 264. However, the Court, at p. 264, made compensation by the 

Community subject to the exhaustion of national remedies.
348 Ibid., p. 265.
349 Ibid., pa. 267.
350 Case 26/74 Roquette Frères v Commission [1976] ECR 677.
351 Ibid., para. 23.
352 Case 74/74 CNTA v Commission [1975] ECR 533.
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the Court made it clear that the applicant could not ‘legitimately expect 
under all circumstances to make the profi ts which would have accrued to it 
from the contract under the system of compensatory amounts’.353 Instead 
the Court limited compensation to the loss ‘which the unforeseeable aboli-
tion of compensatory amounts caused to the applicant, owing to the fact 
that, in the performance of transactions irrevocably undertaken by it it was 
re-exposed to the exchange risk against which it was entitled to consider 
itself covered by the system of these amounts’.354 In TEAM355 the Court 
pointed out that even though ‘charges and expenses incurred by a tenderer 
in connection with his participation in a tendering procedure cannot in 
principle constitute damage which is capable of being remedied by an 
award of damages’,356 compensation must be provided ‘in cases where an 
infringement of Community law in the conduct of the tendering procedure 
has affected a tenderer’s chances of being awarded the contract’.357 The 
CFI in AFCon358 therefore considered the Community liable for damage 
when the Commission by disregarding its duty to act impartially in the 
tendering procedure ‘directly prejudiced AFCon’s chances’.359 The damage 
comprised the loss relating to the costs incurred in participating in the pro-
cedure, including costs for the preparation of the tender and costs spent in 
the defence of its interests.360 On the other hand, in TEAM the CFI held that 
loss of profi t in a tendering procedure could only be recognised if ‘the appli-
cant was entitled to be awarded the contract’,361 which given the broad dis-
cretion of the Commission in the matter was not a certainty. Consequently, 
the damage was judged to be merely hypothetical, not real.362

353 Ibid., para. 45.
354 Case 74/74 CNTA v Commission [1976] ECR 797, para. 6.
355 Case T-13/96 TEAM v Commission [1998] ECR II-4073.
356 Ibid., para. 71.
357 Ibid., para. 72; upheld on appeal in Case C-13/99P TEAM v Commission [2000] ECR 

I-4671, at para. 56.
358 Case T-160/03 AFCon Management Consultants and others v Commission [2005] ECR 

II-981.
359 Ibid., para. 102.
360 Ibid., paras. 103–109. It should, however, be noted that the Court held in Case 

C-331/05 P Internationaler Hilfsfonds v Commission [2007] ECR I-5475, at paras. 25–29, 
that, in contrast to costs incurred by the applicant to institute legal proceedings against 
the Commission, costs incurred in submitting complaints to the Ombudsman could not be 
regarded as being caused by the institution in question.

361 Case T-13/96 TEAM v Commission [1998] ECR II-4073, para. 76. See also Case 
T-160/03 AFCon Management Consultants and others v Commission [2005] ECR II-981, at 
para. 112.

362 Case T-13/96 TEAM v Commission [1998] ECR II-4073, para. 76. See also 
Case T-267/94 Oleifi ci Italiani v Commission [1997] ECR II-1239, at para. 73, in 
which the CFI considered the applicant’s claim to loss of profi t as hypothetical and 
indeterminate.
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In Grifoni363 the Court recognised as damage fi nancial loss resulting from 
an accident. The fi nancial loss comprised expenditure caused by the acci-
dent (mainly medical expenses). The Court also accepted as damage the 
total and partial loss of earnings (as a result of temporary and permanent 
invalidity). In line with the restitution principle the Court found that it was 
necessary ‘to determine what the applicant’s income would have been if he 
had not suffered the accident’.364 Such a hypothetical assessment also had 
to be undertaken in Dumortier Frères,365 where the Court considered the 
damage to lie ‘in the abolition by the Council of the refunds which would 
have been paid to the gritz producers if equality of treatment with the pro-
ducers of maize starch had been observed’.366 While the amount of those 
refunds therefore constituted the starting point for the calculation of the 
damage, the Court made it clear that if any loss from the abolition of the 
refunds had actually been passed on in the prices the amount of compensa-
tion would have to be reduced accordingly.367 Similarly, in Mulder368 the 
Court assessed the damage on the basis of ‘loss of earnings consisting in 
the difference between, on the one hand, the income which the applicants 
would have obtained in the normal course of events from the milk deliver-
ies which they would have made if [. . .] they had obtained the reference 
quantities to which they were entitled and, on the other hand, the income 
which they actually obtained from milk deliveries made during that period 
in the absence of any reference quantity, plus any income which they 
obtained, or could have obtained, during that period from any replacement 
activities.’369 The hypothetical assessment of the loss of earnings required 
a comparator which the Court found in ‘the profi tability of a farm repre-
sentative of the type of farm run by each of the applicants’.370 Moreover, 

363 See Case C-308/87 Grifoni v EAEC [1994] ECR I-341.
364 Ibid., para. 20.
365 Joined Cases 64 and 113/76, 167 and 239/78, 27, 28 and 45/79 Dumortier Frères 

and others v Council [1979] ECR 3091. See also Case 238/78 Ireks-Arkady v Council and 
Commission [1979] ECR 2955; Joined Cases 241, 242 and 245–250/78 DGV v Council and 
Commission [1979] ECR 3017; Joined Cases 261 and 262/78 Interquell Stärke-Chemie v 
Council and Commission [1979] ECR 3045.

366 Ibid., para. 14. On the hypothetical nature of such an approach, see also Opinion of AG 
Capotorti in Case 238/78 Ireks-Arkady v Council and Commission [1979] ECR 2955, at p. 2999.

367 Joined Cases 64 and 113/76, 167 and 239/78, 27, 28 and 45/79 Dumortier Frères and 
others v Council [1979] ECR 3091, para. 15. See also Joined Cases 256, 257, 265, 267/80, 5 and 
51/81 and 282/82 Birra Wührer v Council and Commission [1984] ECR 3693, at paras. 26–33; 
Case 256/81 Paul’s Agriculture v Council and Commission [1983] ECR 1707, at paras. 8–13; 
Case T-56/00 Dole v Council and Commission [2003] ECR II-577, at paras. 85 and 86. For a 
critical assessment of this approach, see A.G. Toth, supra note 330, pp. 189–190.

368 Joined Cases C-104/89 and C-37/90 Mulder and others v Council and Commission 
[1992] ECR I-3061.

369 Ibid., para. 26.
370 Ibid., para. 32.
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the complexity of the hypothetical evaluation of the damage led the Court 
to assume that it was entitled to broad discretion in the calculation of 
the damage.371 Given the function of compensation as restitution for loss 
suffered the Court found that income from any replacement activities had 
to be deducted from such hypothetical income.372 This included not only 
income which the applicants did actually make from replacement activi-
ties, but also ‘income which they could have obtained had they reasonably 
engaged in such activities’.373 The Court justifi ed this approach by refer-
ence to the general principle that ‘the injured party must show reasonable 
diligence in limiting the extent of his loss or risk having to bear the damage 
himself’.374 In Fresh Marine375 the CFI considered the applicant’s damage 
as the loss of profi t which it suffered as a result of the suspension of its 
exports to the Community during a certain period following the imposition 
of provisional anti-dumping duties by the Commission on its products. 
The CFI found that the damage consisted in the profi t which the applicant 
would have made if it had continued to export to the Community in that 
period.376 The CFI enquired, however, also whether the applicant complied 
with its duty to mitigate the loss by showing ‘reasonable diligence in limit-
ing the extent of the damage’.377 The CFI held that the applicant, contrary 
to the Commission’s assertion, did not have to obtain a bank guarantee 
and continue its exports, as ‘it would have run an unusual commercial 
risk, beyond the level of risks inherent in any commercial enterprise’.378 It 
is doubtful that this approach imposed a greater responsibility to mitigate 
on the applicant than the requirement of reasonable diligence envisaged in 
Mulder.379 Rather than constituting ‘a new requirement to balance risks’380 
the CFI’s position could simply be understood as assessing whether the 
applicant acted with reasonable diligence when it chose not to set up a 
bank guarantee.

371 See Joined Cases C-104/89 and C-37/90 Mulder and others v Council and Commission 
[2000] ECR I-203, at para. 79. See also J. Wakefi eld, supra note 1, at p. 206 and M. Ruffert, 
Case Annotation, 38 C.M.L.Rev. (2001) 781, at 789.

372 See also Case 229/84 Sommerlatte v Commission [1986] ECR 1805, at para. 28.
373 Joined Cases C-104/89 and C-37/90 Mulder and others v Council and Commission 

[1992] ECR I-3061, para. 33.
374 Ibid., para. 33. On this basis the Court refused to accept that operating losses which 

arose as a result of such replacement activities could be taken into account. The Court had 
already recognised this principle in staff cases, see Case 58/78 Sergy v Commission [1976] ECR 
1139, at para. 46.

375 Case T-178/98 Fresh Marine v Commission [2000] ECR II-3331.
376 Ibid., para. 109.
377 Ibid., para. 121.
378 Ibid., para. 124.
379 J. Wakefi eld, supra note 1, at p. 213.
380 Ibid., p. 213.
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The second type of damage for which the Community Courts have 
awarded compensation comprises non-material damage. In staff cases,381 
the Court awarded non-material damage in Algera,382 as the applicants 
were confronted with the prospect of a dismissal, which caused them 
shock, disturbance and uneasiness.383 In Vainker384 the CFI granted com-
pensation for suffering due to the considerable delay in the EP’s procedure 
for the recognition of the applicant’s occupational illness.385 In Hautem386 
the CFI held that the European Investment Bank’s express refusal to 
comply with a previous judgment,387 in which the CFI had annulled the 
applicant’s dismissal, involved non-material damage, as it ‘placed the 
applicant in a prolonged state of uncertainty and anxiety with regard to 
the recognition of his rights and his professional future, whilst the indeter-
minate nature of his present work status has also caused him difficulties in 
fi nding employment’.388 And in Grau389 the CFI established non-material 
damage on the basis that the applicant, ‘by reason of the accusations, the 
fi ndings and the recommendations made against him by OLAF, had his 
honour and professional reputation impaired and suffered difficulties in his 
living conditions’.390

The Court has accepted non-material damage also in cases of personal 
injury. In Grifoni391 the Court found that ‘the victim of an accident must 
be compensated, irrespective of any fi nancial loss, for any personal damage 
which may cover physical and mental suffering’.392 On the other hand, the 
Court seems to be more reluctant to award compensation for non-material 
damage in commercial cases.393 In TEAM394 the CFI left it open as to 
whether harm to a tenderer’s image could constitute non-material damage, 

381 See A.G. Toth, supra note 330, p. 190.
382 Joined Cases 7/56, 3/57 to 7/57 Algera and others v Common Assembly of the European 

Coal and Steel Community [1957] ECR 39.
383 Ibid., at p. 66. See also Case 61/76 Geist v Commission [1977] ECR 1419, para. 49, in 

which the Court granted non-material damages, as the absence of periodic reports put the 
applicant ‘in an uncertain and anxious state of mind with regard to his professional future’.

384 Case T-48/01 Vainker v European Parliament [2004] ECR II-197.
385 Ibid. at para. 178.
386 Case T-11/00 Hautem v EIB [2000] ECR II-4019.
387 Case T-140/97 Hautem v EIB [1999] ECR II-897.
388 Case T-11/00 Hautem v EIB [2000] ECR II-4019, para. 52.
389 Case T-309/03 Grau v Commission [2006] ECR II-1173.
390 Ibid., para. 162.
391 Case C-308/87 Grifoni v Euratom [1994] ECR I-341.
392 Ibid., para. 37.
393 See J. Wakefi eld, supra note 1, pp. 209–210.
394 Case T-13/96 TEAM v Commission [1998] ECR II-4073, at para. 77. See also Case 

T-160/03 AFCon Management Consultants and others v Commission [2005] ECR II-981, at 
paras. 126 and 127.
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as it found that the applicant had failed to establish a causal link between 
the Commission’s conduct and the damage.

Finally, in the third group the Community Courts have established 
various types of interest as part of a compensation award. The award of 
interest logically follows from the restitution principle. Since ‘compensa-
tion for the loss suffered is intended so far as possible to provide restitution 
for the victim of the unlawful conduct of the Community institutions’,395 
compensation must be provided for ‘the adverse consequences resulting 
from the lapse of time ’.396

The Community Courts distinguish between two types of interest, 
default interest and compensatory interest. This distinction, which was 
initially developed in staff cases,397 is now fi rmly established in damages 
actions under Article 288(2).398 Default interest has been defi ned as ‘inter-
est which is due by reason of a delay in complying with an obligation to 
pay, irrespective of its contractual or non-contractual nature’.399 Default 
interest is usually awarded from the date at which the obligation for com-
pensation is certain, even though the precise amount is not yet known.400 
Default interest is therefore awarded from the date of the judgment which 
establishes the obligation to make good the damage, usually the interlocu-
tory judgment.401

Compensatory interest, which the Community Courts award in addi-
tion to any default interest, has been described as ‘supplementary damage 
which is always connected with the temporal factor, but only indirectly 

395 Joined Cases C-104/89 and C-37/90 Mulder and Others v Council and Commission 
[2000] ECR I-203, at para. 63.

396 Ibid., para. 51. See A. van Casteren ‘Article 215(2) EC and the Question of Interest’, 
in T. Heukels and A. McDonnell (eds.), supra note 1, pp. 199–216, at pp. 199–200.

397 See Case 158/79 Romengous Carpentier v Commission [1985] ECR 39, at paras. 8–14; 
C-136/92 P Brazelli Lualdi v Commission [1994] ECR I-1981, at para. 35. See also A. van 
Casteren, supra note 396, at p. 206.

398 Case C-308/87 Grifoni v EAEC [1994] ECR I-341, at paras. 39–43; Joined Cases 
C-104/89 and C-37/90 Mulder and others v Council and Commission [2000] ECR I-203, at para. 
55; Case T-160/03 AFCon and others v Commission [2005] ECR II-981, at paras. 130–133.

399 A. van Casteren, supra note 396, p. 207.
400 Ibid., p. 213.
401 See Joined Cases 64 and 113/76, 167 and 239/78, 27, 28 and 45/79 Dumortier Frères 

and others v Council [1979] ECR 3091, at para. 25. See also Case 238/78 Ireks-Arkady v 
Council and Commission [1979] ECR 2955, at para. 20; Joined Cases 241, 242 and 245–250/78 
DGV v Council and Commission [1979] ECR 3017, at para. 22; Joined Cases 261 and 262/78 
Interquell Stärke-Chemie v Council and Commission [1979] ECR 3045, at para. 23; Case 
C-308/87 Grifoni v EAEC [1994] ECR I-341, at para. 43; Joined Cases C-104/89 and 37/90 
Mulder and others v Council and Commission [1992] ECR I-3061, at para 35; Case T-160/03 
AFCon and others v Commission [2005] ECR II-981, at para. 133. See, however, Case T-48/01 
Vainker v European Parliament [2004] ECR II-197, at para. 191, where the CFI chose an 
earlier date.
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caused by the belated payment’.402 Compensatory interest is therefore rel-
evant where the damage consists in a ‘loss of purchasing power or of the 
possibility of investment, or monetary depreciation, caused by the elapse 
of time’.403 In Grifoni, the Court accepted that the compensation to be paid 
to the victim of an accident must ‘take account of infl ation since the event 
occasioning the loss’.404 In Mulder the Court pointed out that ‘the fall in 
the value of money’405 had to be taken into account when determining 
compensation from the event occasioning the loss. The event occasioning 
the loss is more difficult to determine where omission on the part of the 
responsible institution establishes the liability of the Community. Perhaps 
this might explain why the CFI in AFCon awarded compensatory interest 
for the loss which the applicant suffered ‘from the fi rst day of the month 
following the month in which AFCon last took steps prior to commencing 
proceedings’.406

While the Community Courts initially set the amount of interest autono-
mously at various arbitrary rates,407 the amount of interest seems now 
to be calculated by reference to ‘the rate fi xed by the European Central 
Bank for its principal refi nancing operations, in force during the period 
concerned’.408 In AFCon the CFI established the amount of compensatory 
and default interest on the basis of this rate increased by two percentage 
points.409

Causation

The Court requires as a third element a causal link between the unlawful 
act and the damage suffered.410 The Community Courts employ different 
formulations to express this requirement. In some cases the Community 
Courts demand a ‘direct causal nexus between the fault committed by the 

402 A. van Casteren, supra note 396, p. 207.
403 Ibid., p. 207.
404 Case C-308/87 Grifoni v EAEC [1994] ECR I-341, at para. 40.
405 Joined Cases C-104/89 and C-37/90 Mulder and others v Council and Commission 

[2000] ECR I-203, at para. 51.
406 Case T-160/03 AFCon Management Consultants v Commission [2005] ECR II-981, at 

para. 130.
407 See Van Casteren, supra note 396, pp. 202–203.
408 Case T-160/03 AFCon Management Consultants v Commission [2005] ECR II-981, 

para. 132. See also Case T-48/01 Vainker v European Parliament [2004] ECR II-197, at para. 
192.

409 Case T-160/03 AFCon Management Consultants v Commission [2005] ECR II-981, at 
paras 132 and 133.

410 See A.G. Toth, ‘The concepts of Damage and Causality as Elements of Noncontractual 
Liability’, in T. Heukels and A. McDonnell, supra note 330, pp. 179–198.
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institution concerned and the injury pleaded’,411 while in others a ‘direct 
link of cause and effect between the unlawfulness of the conduct and the 
damage alleged’412 is necessary. Despite the difference in wording the deci-
sive point is that the Community can only incur liability where the damage 
is ‘a sufficiently direct consequence of the unlawful conduct’413 of the EC 
institution. The burden of proof rests with the applicant.414

The Community Courts have denied a direct causal link where the loss 
results from the independent action of a Member State.415 In Exportation 

des Sucres416 the Court found that the refusal by the French authorities 
to grant an exemption from the monetary compensatory amounts for 
certain contracts concluded by the applicant ‘arose from an independ-
ent decision by those authorities’.417 Even though it could object to the 
grant of an exemption in individual cases, the Commission had merely 
informed the national authorities by telex about its objection to contracts 
not related to the case in issue. Similarly, in Tillack418 the CFI denied 
the Community’s liability for the forwarding of information by OLAF 
(European Anti-Fraud Office) to national judicial authorities. On the basis 
of the information received, which included suspicions of breach of profes-
sional secrecy and bribery committed by the applicant, the authorities had 
opened criminal investigations against the applicant, in the course of which 
the applicant’s home was searched and his professional documents and 

411 Case T-149/96 Coldiretti and 110 farmers v Council and Commission [1998] ECR 
II-3841, para. 101. See also Case T-383/00 Beamglow v European Parliament, Council and 
Commission [2005] ECR II-5459, at para. 193, where the CFI required a ‘sufficiently direct 
causal nexus’; Case T-304/01 Perez and Others v Council and Commission [2006] ECR II-4857, 
at para. 101.

412 Case T-146/01 DLD Trading v Council [2003] ECR II-6005, para. 72. See also Case 
T-220/96 EVO v Council and Commission [2002] ECR II-2265, at para. 41; Case T-226/01 CAS 
v Commission [2006] ECR II-2763, at para. 37; Case T-193/04R Tillack v Commission [2004] 
ECR II-3575, at para. 54.

413 Joined Cases 64 and 113/76, 167 and 239/78, 27, 28 and 45/79 Dumortier Frères 
v Council [1979] ECR 3091 at para 21. See also Case T-175/94 International Procurement 
Services v Commission [1996] ECR II-729, at para. 55; Case T-7/96 Perillo v Commission [1997] 
ECR II-1061, at para. 41; Case T-226/01 CAS v Commission [2006] ECR II-2763, at para. 
40; Case T-333/01 Meyer v Commission [2003] ECR II-117, at para. 32; Case T-28/03 Holcim 
v Commission [2005] ECR II-1357, at para. 119; see also Joined Cases T-3/00 and T-337/04 
Pitsiorlas v Council and ECB, judgment of 27 November 2007, at para. 292.

414 See Case 253/84 GAEC v Council and Commission [1987] ECR 123, at para. 21; Case 
T-194/94 Blackspur and Others v Council and Commission [1995] ECR II-2627, at para. 40; 
Case T-146/01 DLD Trading v Council [2003] ECR II-6005, at para. 73; Case T-367/03 Ticaret 
v Council and Commission [2006] ECR II-873, at para. 57.

415 Case T-571/93 Lefebvre v Commission [1995] ECR II-2379 at para. 65.
416 Case 132/77 Société pour l’Exportation des Sucres v Commission [1978] ECR 1061.
417 Ibid., para. 27. See also Joined Cases 89 and 91/86 L’Etoile commerciale and CNTA v 

Commission [1987] ECR 3005, at para. 19.
418 Case T-193/04 Tillack v Commission [2006] ECR II-3995.
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 personal belongings were seized. The CFI excluded a direct causal link, as 
the conduct of the national authorities, which acted ‘in the context of their 
own prerogatives’,419 caused the applicant’s harm.

On the other hand, the Community Courts would consider a direct 
causal link to exist where a Member State acts on the instruction of an 
EC institution.420 In Krohn421 the Court made it clear that the alleged 
damage was attributable to the Commission which sent telex messages to 
the German authorities in the exercise of its competences ‘to instruct the 
Bundesanstalt to refuse the import licences at issue’422 and thereby caused 
the alleged damage.423 A direct causal link can also be established where the 
Commission’s failure to exercise its supervisory duty allowed a Member 
State to cause harm to individuals.424 The EC is, however, not liable where 
it does not bring proceedings against a Member State that is in breach of 
EC law.425

Uncertainty as to the existence of a direct causal link exists in cases 
where a Community institution authorises a Member State to take a par-
ticular course of action. The Court’s ruling in Kampffmeyer426 established 
that the unlawful authorisation by the Community of a national measure 
would result in the joint liability of the Community and the Member 
State. This ruling has recently been called in question by the CFI’s judg-
ment in DLD Trading.427 The applicant argued that as a result of Council 
Regulation 2744/98,428 which extended Austria’s exemption from turnover 
tax and excise duty on imports in international travel beyond 1 January 
1998, the Austrian government could maintain its customs allowance of 
ECU 75 instead of ECU 175, the amount applicable in the rest of the EU. 
The applicant, who sells duty-free goods in the Czech Republic close to 

419 Ibid., para. 122.
420 See Joined Cases 89 and 91/86 L’Etoile commerciale and CNTA v Commission [1987] 

ECR 3005, at para. 19.
421 Case 175/84 Krohn v Commission [1986] ECR 753.
422 Ibid., para. 22.
423 Case 175/84 Krohn v Commission [1987] ECR 97, at para. 24.
424 See Joined Cases 9 and 12/60 Vloeberghs v High Authority [1961] ECR 197, judgment 

at p. 216 and Opinion of AG Roemer at p. 240; Joined Cases 326/86 and 66/88 Francesconi 
and others v Commission [1989] ECR 2087; Case T-304/01 Perez and Others v Council and 
Commission [2006] ECR II-4857, in which the CFI, at para. 155, rejected the claim that ‘the 
alleged failures by the Commission and the Council in their surveillance and monitoring 
obligations in the fi eld of public health were decisive in the appearance of BSE in Spain’. See 
also A.G. Toth, supra note 330, p. 194–5.

425 Case T-571/93 Lefebvre v Commission [1995] ECR II-2379 at paras. 60 and 61.
426 Joined Cases 5, 7 and 13 to 24/66 Kampffmeyer and others v Commission [1967] ECR 

245, at pp. 263 et seq. See also A.G. Toth, supra note 330, at p. 195.
427 Case T-146/01 DLD Trading v Council [2003] ECR II-6005; upheld on appeal in Case 

C-80/04 DLD Trading v Council, order of 12 April 2005 (not published), at paras. 44–45.
428 [1998] OJ L 345/9.
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the Austrian border, claimed that as a result it suffered loss of income. 
The CFI rejected a causal link between Council Regulation 2744/98 and 
the applicant’s alleged damage, as it regarded the Council Regulation as 
‘a mere power, free of any obligation, for the national authorities’429 to 
adopt minimum allowance amounts which were below those imposed by 
the Community. This means that the CFI did not consider the Community 
liable as the Regulation was not the exclusive cause of the damage. It is 
submitted that this approach is unnecessarily restrictive. First, it is clear 
that without the Regulation Austria was not allowed to maintain its lower 
customs allowance. In contrast to Exportation des Sucres the Regulation 
in issue in DLD Trading was conditio sine qua non for the alleged damage. 
Second, the CFI’s approach in DLD Trading is out of step with the case-
law on direct concern under Article 230(4). Although it is designed to 
determine the standing of individuals, the concept of direct concern also 
deals with the question of causality. It might be remembered that the 
case law on direct concern considers an applicant directly concerned by a 
Community act which authorises a Member State, where the requesting 
Member State has made it clear, expressly or implicitly, that it intends 
to make use of the authorisation.430 On the expiry of the exemption on 
31 December 1997 Austria maintained its lower customs allowance and 
it was only the retroactive effect of the Regulation which legalised this 
approach.

The ruling in DLD Trading also contrasts with the CFI’s more liberal 
approach in Beamglow,431 in which the applicant had asserted that the 
Community was liable for damage it had suffered when the United States 
increased its customs duties as a result of an authorisation by the WTO’s 
Dispute Settlement Body (DSB), which had found the Community regime 
covering the imports of bananas in breach with WTO rules. The CFI 
believed that a direct causal link existed between the Community’s banana 
regime and the alleged damage despite the fact that the USA was merely 
authorised, but not obliged, by the DSB to increase its customs duties and 
that it did so in the exercise of its discretion.432 All the same the CFI argued 
that had it not been for the Community’s bananas regime and the fi nding 
of its incompatibility with WTO rules by the DSB, the USA could not have 
sought authorisation from the DSB to suspend its tariff concessions.433 The 

429 Case T-146/01 DLD Trading v Council [2003] ECR II-6005, para. 79.
430 See Chapter 1, pp. 56–58.
431 Case T-383/00 Beamglow v European Parliament, Council and Commission [2005] 

ECR II-5459.
432 Ibid., at paras. 194 and 195.
433 Ibid., at para. 196.
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CFI found that the increase in customs duties was ‘a consequence  resulting 
objectively, in accordance with the normal and foreseeable operation of 
the WTO dispute settlement system accepted by the Community, from the 
retention in force by the defendant institutions of a banana import regime 
incompatible with WTO agreements’.434 Consequently, the unilateral deci-
sion by the USA did not break the chain of causation and the conduct of 
the defendant institution was the immediate cause for the US measures.435 
This was in particular so, as the USA had already indicated that they were 
to impose the increased customs duties and had already published a provi-
sional list of affected products to that effect.

The judgment in Beamglow is all the more remarkable, as the Community 
Courts have in other instances ruled out a direct causal link where the 
alleged damage was not exclusively attributable to the Community, but a 
third party.436 In EVO437 the CFI found that the non-payment of a sum 
owed to the applicant by Iraq was due to the compliance by Iraq with 
United Nations Security Council Resolutions freezing Iraqi funds and 
not Council Regulation 2340/90,438 which established a trade embargo by 
the Community. Similarly, in Hassan439 the CFI held that the applicant’s 
loss was attributable to the United Nations Security Council Resolutions 
requesting the states to freeze the applicant’s funds and not the Council 
Regulation440 which gave effect to that request.

It is equally clear from the case law that the Community Courts will 
reduce or even reject a claim for damages where it was the conduct of the 
applicant that led to the loss suffered. In personal injury and staff cases 
the Community Courts seem to be inclined to reduce the claim for com-
pensation where the applicant’s conduct, because of negligence or lack 
of diligence, was also responsible for the damage.441 In other instances, 
however, the Community Courts have dismissed the claim for damages 
entirely where the alleged damage was not exclusively attributable to the 

434 Ibid., para. 198.
435 Ibid., at paras. 199 and 200.
436 See Case 33/82 Murri Frères v Commission [1985] ECR 2759, at para. 36; Case T-7/96 

Perillo v Commission [1997] ECR II-1061, at para. 42. See also Case T-429/04 Trubowest 
Handel and Makarov v Council and Commission, judgment of 9 July 2008, para. 113.

437 Case T-220/96 EVO v Council and Commission [2002] ECR II-2265, at paras. 41–46.
438 [1990] OJ L 213/1.
439 Case T-49/04 Hassan v Council and Commission [2006] ECR II-52, at para. 145.
440 Council Regulation 881/2002, [2002] OJ L 139/9.
441 Case 58/75 Sergy v Commission [1976] ECR 1139, at para. 46; Case 145/83 Adams 

v Commission [1985] ECR 3539, at para. 53; Case C-308/87 Grifoni v Euratom [1990] ECR 
I-1203, at para. 17; Case T-36/89 Nijman v Commission [1991] ECR II-699, at para. 43; Joined 
Cases T-3/00 and T-337/04 Pitsiorlas v Council and ECB, judgment of 27 November 2007, at 
para. 318. See also J. Wakefi eld, supra note 1, p. 221.
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Community. In Compagnie Continentale France442 the Court found that 
by adopting a resolution with the object of informing and guiding com-
mercial operators, the Council should have expressed reservations as to 
its possible application. All the same, the Court found that there was no 
chain of causation between the Council’s conduct and the alleged damage, 
as the conduct could not have caused any error in the mind of the applicant 
as ‘prudent exporter, fully informed of the conditions of the market’.443 
This might require the applicant to pursue a certain course of action 
before being able to claim damages from the Community. In International 

Procurement444 the CFI made it clear that a successful tenderer for a 
contract fi nanced by the European Development Fund could not claim 
that the Commission’s action caused it damage if that tenderer had not 
attempted to settle its dispute with the awarding State on an amicable 
basis or by arbitration. On the other hand, whether the applicant has to 
make use of other judicial remedies, be it in the national or the Community 
Courts, is not a question of causation, but of the admissibility of the action 
under Article 288(2).445

A direct causal link is also excluded where other determining factors 
might have caused the damage.446 In Dumortier Frères447 the applicants 
claimed that the abolition of refunds for maize gritz by the Council led to 
the closure of factories by two companies and the initiation of insolvency 
proceedings by another. The Court found that ‘even if it were assumed 
that the abolition of the refunds exacerbated the difficulties encountered 
by those applicants, those difficulties would not be a sufficiently direct 
consequence of the unlawful conduct of the Council’.448 Similarly, the 
Commission cannot be liable for wrongful conduct in the procedure for 

442 Case 169/73 Compagnie Continentale France v Council [1975] ECR 117.
443 Ibid., para. 28. See also Case 26/82 Oleifi ci Mediterranei v EEC [1982] ECR 3057, 

at paras. 22–24; Case T-514/93 Cobrecaf v Commission [1995] ECR II-621, at para. 67; 
Case T572/93 Odigitria v Council and Commission [1995] ECR II-2025, at para. 69–71; Case 
T-143/97 van den Berg v Council and Commission [2001] ECR II-277, at para. 49; Case T-1/99 
T.Port v Commission [2001] ECR II-465, at para., 80; Case T-28/03 Holcim v Commission 
[2005] ECR II-1357, at para. 123; Case T-367/03 Ticaret v Council and Commission [2006] 
ECR II-873, at para. 60. See, however, Case T-178/98 Fresh Marine Company v Commission 
[2000] ECR II-3331, at para. 91, where the CFI did not exclude, but merely reduced the appli-
cant’s claim for compensation, despite the fact that the applicant’s negligence contributed to 
the damage.

444 Case T-175/94 International Procurement Services v Commission [1996] ECR II-729, 
at para. 58.

445 See A.G. Toth, supra note 330, pp. 196–198.
446 Case T-226/01 CAS v Commission [2006] ECR II-2763; Case T-367/03 Ticaret v 

Council and Commission [2006] ECR II-873, at para. 59.
447 Joined Cases 64 and 113/76, 167 and 239/78, 27, 28 and 45/79 Dumortier Frères and 

others v Council [1979] ECR 3091.
448 Ibid., para. 21.



 Non-contractual liability  297

the award of a contract or grant, where the award might have been denied 
for other reasons.449

Time-limit

Article 46 of the Protocol on the Statute of the Court450 provides a time 
limit of fi ve years for proceedings against the Community in cases of 
non-contractual liability from the occurrence of the event giving rise to 
compensation.451 The date when the act in question was declared invalid is 
irrelevant.452 The time bar has to be invoked by the defendant, as the Court 
will not of its own motion raise the issue of time limitation.453

Interlocutory Judgment

In several cases, the Court has only adopted an interlocutory judgment, 
in which it laid down ‘the criteria whereby the Court considers that the 
applicants must be compensated, leaving the amount of the compensation 
to be determined either by agreement between the parties or by the Court 
in the absence of such agreement.’454

449 See Case T-478/93 Wafer Zoo v Commission [1995] ECR II-1479, at para. 49; Case 
T-13/96 TEAM v Commission [1998] ECR II-4073, at paras. 73–76; Case T-40/01 Scan 
Office Design v Commission [2002] ECR II-5043, at paras. 109–121; Case T-333/01 Meyer v 
Commission [2003] ECR II-117, at para. 41.

450 [2001] OJ C 80, as amended.
451 Joined Cases 256/80, 257/80, 265/80, 267/80 and 5/81 Birra Wührer and Others v 

Council and Commission [1982] ECR 85 at para. 10. See also Case T-261/94 Schulte v Council 
and Commission [2002] ECR II-441, at para. 59. In Case C-51/05 P Commission v Cantina 
sociale di Dilanova and Others, judgment of 17 July 2008, the Court stated that the limitation 
period does not start until the damaging effects of a measure have occurred and therefore the 
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