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2  Failure to act

The action for failure to act under Article 232 EC contains many similarities 
to Article 230 EC.1 This was recognised by the Court in Chevalley, where it 
held that Articles 230 and 232 ‘merely prescribe one and the same method 
of recourse’.2 The applicant can bring proceedings under Article 232, where 
the institution instead of adopting an act fails to adopt such an act. This 
unity principle has led the Court to apply principles that have been devel-
oped under Article 230 to proceedings under Article 232. In line with Article 
230, the Community Courts have emphasised that reviewable omissions, 
at least in Article 232(3), can only be those which produce legal effects. 
Similarly, the standing of non-privileged applicants under Article 232(3) 
has been brought in line with that under Article 230(4). Both proceedings 
display, however, differences as well. The most obvious difference between 
Article 230 and Article 232 is that the latter provides for a special procedure, 
whereby the applicant has to call upon the institution to take action. Only 
where the institution fails to comply with that request within two months is 
the applicant allowed to bring proceedings before the Court within another 
two months. Another difference is that Article 232 limits the grounds of 
review to the infringement of the EC Treaty. The similarities and differences 
between Articles 230 and 232 will be further explored in this chapter.

The relationship between Articles 230 and 232 can be seen in cases where 
the applicant asks an EC institution to repeal a previous act. The issue is, 
whether the applicant can only bring an action under Article 230 to have 
the act annulled or whether it could also bring an action under Article 232, 
where its request to have the act repealed has not been complied with. The 
Court took the position in Eridania3 that an action under Article 232 
would in this situation be inadmissible. In Eridania, the applicant brought 
an action under Article 230 against Commission decisions granting aid to 
its competitors. The Court considered the action as inadmissible, on the 
ground that the applicant was not individually and directly concerned by 

1 See generally on Article 232, T.C. Hartley, The Foundations of European Community 
Law (OUP, 6th edn., 2007), chapter 13; P. Craig and G. DeBúrca, EU Law – Text, Cases and 
Materials (OUP, 4th edn., 2008), pp. 530–533.

2 Case 15/70 Chevalley v Commission [1970] ECR 975 at para. 6.
3 Joined Cases 10 and 18/68 Eridania v Commission [1969] ECR 459.
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the decisions. The Court also rejected the alternative claim under Article 
232 by holding that:

to admit, as the applicants wish to do, that the parties concerned could ask the 
institution from which the measure came to revoke it and, in the event of the 
Commission’s failing to act, refer such failure to the Court as an illegal omis-
sion to deal with the matter would amount to providing them with a method of 
recourse parallel to that of Article 173 [now Article 230], which would not be 
subject to the conditions laid down by the Treaty.4

With the entry into force of the Lisbon Treaty, Article 265 TFEU would 
replace Article 232 EC, but would bring about few changes.5 The inter-
pretation of Article 232 EC, which forms the focus of this chapter, would 
therefore be of continued relevance under the new regime. After presenting 
the parties to the proceedings under Article 232 in section 1, this chapter 
will discuss which failures to act can be reviewed in section 2. The special 
procedure under Article 232(2) will be dealt with in section 3 and stand-
ing to bring proceedings under Article 232 will be considered in section 4. 
Section 5 examines the grounds of review and section 6 sets out the form 
and effects of a judgment declaring a failure to act.

1.  PARTIES TO THE PROCEEDINGS

Similar to Article 230, Article 232(1) also contains a list of privileged appli-
cants which can bring an action for failure to act. These are the Member 
States and the EC institutions. In the Transport case, the Court rejected the 
argument raised by the Council that the European Parliament (EP) should 
not be included amongst the privileged applicants, by holding that Article 
232(1) ‘gives the same right of action to all the Community institutions. It 
is not possible to restrict the exercise of that right by one of them without 
adversely affecting its status as an institution under the Treaty, in particu-
lar Article 4(1) [now 7(1)]’.6 The reference to what is now Article 7(1) makes 
it also likely that the Court of Auditors has to be considered as privileged 
applicant under Article 232(1). With the insertion of Article 232(4), the 
Maastricht Treaty has added the ECB as semi-privileged applicant.7

4 Joined Cases 10 and 18/68 Eridania v Commission [1969] ECR 459, para 17.
5 These changes will be discussed where relevant.
6 See Case 13/83 Parliament v Council [1985] ECR 1513, para. 17.
7 The Lisbon Treaty elevates the European Central Bank to the status of institution of 

the Union, which allows the European Central Bank to bring an action as privileged applicant 
under Article 265(1) TFEU. Consequently, what is now paragraph four of Article 232 has 
been deleted.
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Article 232(3) also allows a natural or legal person to bring an action 
for failure to act. These applicants are, however, to be considered as non-
 privileged applicants, as they can bring such an action only where the 
defendant failed ‘to address to that person any act other than a recom-
mendation or an opinion’. The question of locus standi for non-privileged 
applicants will be discussed in more detail in section 4 below.

In accordance with Article 232(1), an action for failure to act can be 
brought against the European Parliament, the Council or the Commission.8 
The European Ombudsman is however not amongst the parties against 
whom an action can be brought under Article 232.9

2.  REVIEWABLE FAILURES TO ACT

As discussed above,10 the Court has defi ned reviewable acts under Article 
230 as ‘all measures adopted by the institutions, whatever their nature or 
form, which are intended to have legal effects’.11 The unity principle would 
suggest that this defi nition should also be applied for Article 232 actions. 
In Les Verts the Court pointed out that ‘the general scheme of the Treaty 
is to make a direct action available against “all measures adopted by the 
institutions . . . which are intended to have legal effects”’.12 AG Mischo 
in the Draft Budget case13 emphasised that this statement was not only 
applicable to actions for annulment, in which the legality of an act is under 
review, but also to those for failure to act, in which the ‘legality of the 
non-adoption of such measures’14 is in issue. Consequently, he argued that 
a reviewable omission under Article 232 resulted from the ‘non-adoption 
. . . of an act or a measure, of whatever nature, form or description, which 
is capable of producing legal effects vis-à-vis third parties’.15 Similarly, by 
referring to the close relationship between actions under Article 230 and 

8 The Lisbon Treaty adds in Article 265(1) TFEU the European Council and the 
European Central Bank as institutions against whom an action can be brought. In addition, 
bodies, offices and agencies of the Union will also be included as defendants in Article 265(1) 
TFEU.

9 Case T-103/99 ACSV v European Ombudsman and European Parliament [2000] ECR 
II-4165, at para. 46. Under Article 265(1) TFEU the Ombudsman might be considered as a 
body or office of the Union and hence could theoretically become a defendant.

10 See Chapter 1, pp. 12–40.
11 Case 22/70 Commission v Council [1971] ECR 263 at para. 42.
12 Case 294/83 Les Verts v European Parliament [1986] ECR 1339, para. 24.
13 Case 377/87 Parliament v Council [1988] ECR 4017.
14 Ibid., Opinion of AG Mischo, para. 28.
15 Ibid., Opinion of AG Mischo, para. 30.
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those under Article 232, AG Darmon in Liberal Democrats16 considered 
the criterion of legal effects as decisive and argued that ‘any omission by a 
Community institution to adopt a measure having legal effects, irrespective 
of its nature, constitutes a failure to act within the meaning of Article 175 
[now Article 232]’.17

This interpretation of Article 232 enjoys the textual support of Article 
232(3), which, like Article 230(1), excludes recommendations and opin-
ions from the list of acts the non-adoption of which is reviewable. On the 
other hand, Article 232(1) refers to a failure ‘to act’, without the exclusion 
of recommendations and opinions. The difference in wording in Article 
232(1) could indeed be taken to mean that this provision does not limit 
reviewable omissions to instances where the institution failed to adopt an 
act having legal effects.18 The Court seemed to have at some stage sup-
ported the wider interpretation, when it held in the Comitology case19 that 
‘the action for failure to act enables the European Parliament to induce 
the adoption of measures which cannot in all cases be the subject of an 
action for annulment’.20 Similarly, the CFI in Korkmaz21 understood the 
Comitology ruling as establishing a dichotomy between the wider inter-
pretation in Article 232(1) of a failure to act and its narrower defi nition in 
Article 232(3). The CFI found that Article 232(3) ‘only allows a natural 
or legal person to seek a fi nding that an institution has wrongly failed to 
address to him an act intended to produce binding legal effects capable 
of affecting his interests by bringing about a distinct change in his legal 
position’.22

It is, however, doubtful whether the Court in Comitology wanted to 
abandon the criterion of legal effects. Hartley23 has argued that the reason 
why the Court opted for the wider interpretation should be understood in 
the context of the judgment, which was to deny standing to the European 
Parliament under Article 230. The more generous approach to Article 
232 was therefore designed to ‘sweeten the pill’.24 It did not seem to be the 
Court’s intention to promote an interpretation of Article 232(1) which 

16 Case C-41/92 Liberal Democrats v Parliament [1993] ECR I-3153.
17 Ibid., Opinion of AG Darmon, para 29.
18 See T.C. Hartley, supra note 1, p. 375.
19 Case 302/87 European Parliament v Council [1988] ECR 5615.
20 Ibid., para. 16.
21 Case T-2/04 Korkmaz and Others v Commission [2006] ECR II-32.
22 Ibid., para. 63. See also Case 15/70 Chevalley v Commission [1970] ECR 975, para. 11; 

Joined Cases 83 and 84/84 N.M. v Commission and Council [1984] ECR 3571, para. 10; Case 
T-167/95 Kuchlenz-Winter v Council [1996] ECR II-1607, para. 20; Case T-103/99 ACSV v 
Ombudsman and Parliament [2000] ECR II-4165, para. 50.

23 T.C. Hartley, supra note 1, p. 376.
24 Ibid., p. 376.
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would allow privileged applicants to bring an action for failure to adopt 
an act even though the non-adoption of the act did not produce any 
legal effects for these applicants. As AG Darmon pointed out in Liberal 

Democrats such an interpretation would be incompatible with ‘the struc-
ture of the Community judicial system’25 and also ‘the coherence of legal 
remedies’.26 The former raises the question as to why measures which are 
not reviewable under Article 230 should be reviewable under Article 232.27 
The latter highlights the problem that an action for failure to adopt a non-
binding act could be countered by a refusal on the part of the institution to 
adopt such an act, a refusal which would not be reviewable under Article 
230.28 Finally, it is difficult to see how an institution can upset the insti-
tutional balance, which guides the Court’s interpretation of the Treaty’s 
system of judicial remedies, where its failure to act does not produce any 
binding legal effects.

The requirement of legal effects as a precondition for the admissibility of 
an action under Article 232 excludes the possibility of bringing an action 
under this provision where the individual claims that the Commission failed 
to adopt an opinion or recommendation. In Chevalley v Commission,29 the 
Court held that the action under Article 232 was inadmissible, as the appli-
cant requested the Commission to adopt an opinion within the meaning 
of Article 249. Similarly, in ACSV v European Ombudsman and European 

Parliament,30 the CFI rejected an action under Article 232 for a declara-
tion that the Ombudsman and the European Parliament failed to make 
a fi nding of maladministration on the part of the Commission. The CFI 
found that a report fi nding a case of maladministration submitted by the 
Ombudsman to the European Parliament could not be classifi ed as having 
legally binding effects.31

On the other hand, in Schlüsselverlag v Commission,32 the Court held 
that the Commission is required at the request of third-party undertakings 
to decide whether or not a concentration which has not been notifi ed to it 
falls within the scope of the merger regulation.33 Where the Commission 

25 Opinion of AG Darmon in Case C-41/92 Liberal Democrats v Parliament [1993] ECR 
I-3153 at para. 62.

26 Ibid., para. 62.
27 See A. Barav, ‘Considerations sur la spécifi cité du recours en carence’ (1975) RTDE 

53, p. 59.
28 See M. and D. Waelbroek, Encyclopédie Dalloz, ‘Failure to act’, No 26 and No. 27.
29 Case 15/70 Chevalley v Commission [1970] ECR 975.
30 Case T-103/99 ACSV v European Ombudsman and European Parliament [2000] ECR 

II-4165.
31 Ibid., paras. 51 and 52.
32 Case C-170/02 P Schlüsselverlag and others v Commission [2003] ECR I-9889.
33 Ibid., at para. 28.
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fails to provide a reasoned response to a complaint that it had failed to 
exercise its competence, an action can be brought under Article 232.34 
The Community Courts have adopted a similar position in respect of 
complaints against state aid. As discussed above, an undertaking can chal-
lenge a decision by the Commission under Article 88(3) ECT to secure its 
procedural rights as party concerned. In Air One35 the CFI found that such 
an undertaking is also entitled ‘to seek from the Court of First Instance a 
declaration as to any failure to act on the part of the Commission, given 
that the possibility remains open to the Commission to defi ne its position 
on the complaint without initiating the formal investigation procedure’.36 
Such a defi nition of position would constitute a reviewable act and could 
be reviewed under Article 230.

While the requirement of legal effect as criterion for a reviewable omis-
sion under Article 232 has been fi rmly established, it has, however, to be 
examined carefully what constitutes legal effects for the purpose of bringing 
an action under Article 232. While it is clear that a failure to adopt an act 
which produces binding legal effects can constitute a reviewable omission 
under Article 232, it is also clear that in some cases the non-adoption of an 
act can produce legal effects, even though the act itself does not produce 
such effects. It is therefore submitted that the Court in the Comitology case 
merely highlighted a structural difference in the assessment of legal effects 
under both provisions, which can occur in some cases. This difference can 
be seen in the case of preparatory acts. As will be seen from the discussion 
below, while preparatory acts cannot be challenged under Article 230 their 
non-adoption can produce legal effects which can be invoked in an action 
under Article 232.

In the Draft Budget case37 the EP had brought an action against the 
Council for failure to adopt the draft budget for 1988, which was the nec-
essary precondition for the President of the EP to adopt the fi nal budget. 
The judgment of the Court does not explicitly tackle the question as to 
the admissibility of the action.38 The Court merely decided that the action 
was devoid of purpose, as the Council had adopted the requested draft 
after the action had been brought. A clearer explanation as to the admis-
sibility of the action can be gleaned from the Opinion of AG Mischo. He 
argued that a failure to act ‘may be constituted by the non-adoption by 

34 Ibid., para. 29.
35 Case T-395/04 Air One v Commission [2006] ECR II-1343.
36 Ibid., para. 41.
37 Case 377/87 Parliament v Council [1988] ECR 4017.
38 The only implicit indication that the Court thought the action to be admissible can be 

found in the decision on costs, which had to be borne by the Council, see ibid., para. 12.
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the Council or by the Commission of an act or a measure, of whatever 
nature, form or description, which is capable of producing legal effects 
vis-à-vis third parties’.39 He came to the conclusion that the non-adoption 
of the draft budget produced legal effects for the European Parliament, 
as the European Parliament can exercise its budgetary powers only once 
the Council has adopted the draft budget.40 AG Mischo suggested that 
‘[j]ust as the Court must be able to verify whether an institution is encroach-
ing upon the powers of the other institutions or of the Member States by 
adopting certain measures, it should also be empowered to do so where 
an institution’s failure to act is liable to bring about the same result and 
hinder the exercise by the other institutions or the Member States of their 
respective powers’.41 Consequently, it was not the legal effects of the draft 
budget, which as a preparatory act did not produce legal effects, but the 
legal effects of the non-adoption of the draft budget which were relevant 
for the purposes of Article 232 in the Draft Budget case.

The same issue arose in Liberal Democrats v European Parliament.42 In 
this case the Liberal Democrats, a political party from the UK, brought 
an action under Article 232 against the EP for failure to adopt proposals 
for elections to the EP. The case concerned Article 190(3) ECT, which 
provides that the EP shall draw up proposals for elections to the EP by 
direct universal suffrage. On the basis of these proposals the Council shall 
then lay down the appropriate provisions, which it then recommends to 
the Member States for adoption. The proposals adopted by the EP are 
therefore preparatory measures. Without considering the admissibility 
of the action,43 and therefore whether the omission was reviewable, the 
Court ruled that the action was devoid of purpose after the EP adopted 
the requested proposals. In his comprehensive opinion AG Darmon 
argued that ‘any omission by a Community institution to adopt a measure 
having legal effects, irrespective of its nature, constitutes a failure to act 
within the meaning of Article 175 [now 232]’.44 The AG, however, made 
it clear that if proceedings under Article 232 could be brought for failure 
to adopt a measure producing legal effects, ‘it must also be possible to 
bring such proceedings against the institution which, at an earlier stage, 
fails to adopt a measure, the performance of which is a precondition to 
the action of the former’, as ‘[s]uch a failure to act itself produces legal 

39 Ibid., Opinion of AG Mischo, para. 30.
40 Ibid., para. 32.
41 Ibid., para. 36.
42 Case C-41/92 Liberal Democrats v Parliament [1993] ECR I-3153.
43 See ibid., para. 4.
44 Ibid., Opinion of AG Darmon, para. 29.
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effects’.45 He therefore suggested that ‘where an institution fails to take a 
preparatory measure necessary for the adoption by another institution of a 
defi nitive measure producing legal effects, that failure itself produces legal 
effects inasmuch as it prevents the adoption of the defi nitive measure’.46 
Consequently, the failure of the EP to submit proposals to the Council 
under Article 190(4) produced legal effects for the Council, as it prevented 
the Council from adopting measures under that provision.47 AG Darmon 
argued that this approach was also applicable under Article 232(3) and 
that an individual could bring an action under this provision where the 
non-adoption of an act produced legal effects in respect of an individual, 
‘even though such measure could not be contested under Article 173 [now 
230] of the Treaty, particularly where the measure in question is prepara-
tory in nature’.48 The non-adoption of a measure has, however, only legal 
effects in respect of an individual where its legal position has been affected 
by such failure to act.49 The failure by the EP to submit proposals to 
Council under Article 190(3) did not produce such legal effects in respect 
of the applicants as individuals, as there was no ‘direct connecting link 
between the absence of Liberal Democrat representation in the Parliament 
and the failure to act’.50

The analysis of AG Darmon in Liberal Democrats v European Parliament 
shows that Article 232 can be invoked against the failure to adopt prepara-
tory acts where their non-adoption produces legal effects. His Opinion 
also shows that far from creating a distinction between Article 232(1) 
and Article 232(3) the Court’s dictum in Comitology merely referred to 
a general difference between Article 230 and Article 232 in so far as in 
Article 232 ‘we encounter once again the idea that, although the measure 
adopted does not create legal effects, its non-adoption may do so’.51 The 
requirement of legal effects is therefore a precondition of an action under 
Article 232(1) and Article 232(3). This is also, it is submitted, the appropri-
ate justifi cation to consider an action by a private party against a failure of 
the Commission to initiate an action against a Member State under Article 
226 as inadmissible.

Preparatory acts, which in themselves do not produce legal effects, 
but the non-adoption of which adversely affects the interests of others, 
can appear in various ways. In the legislative process, the Council can 

45 Ibid., Opinion of AG Darmon, para. 37.
46 Ibid., Opinion of AG Darmon, para. 63.
47 Ibid., Opinion of AG Darmon, para. 67.
48 Ibid., Opinion of AG Darmon, para. 80.
49 Ibid., Opinion of AG Darmon, para. 82.
50 Ibid., Opinion of AG Darmon, para. 82.
51 Ibid., Opinion of AG Darmon, para. 81.
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request a proposal from the Commission under Article 208 ECT. As 
the Council can only adopt a legal act if the Commission submits the 
proposal, the failure to submit the proposal would prevent the Council 
from exercising its legislative powers. Even though the proposal as such 
could not be subject to proceedings under Article 230, the failure by the 
Commission to present such a proposal adversely affects the position 
of the Council and therefore produces legal effects.52 On the other hand 
the non-adoption of a Commission proposal does not produce any legal 
effects for individuals.53 In Korkmaz and others v Commission54 the CFI 
rejected an action against the Commission for failure to adopt a proposal 
to the Council for the suspension of fi nancial aid granted to Turkey under 
Article 4 of Regulation 390/2001.55 The CFI argued that such a proposal 
had legal effects, as it allowed the Council to take appropriate steps, but 
‘that effect does not appear to be liable to affect the applicants’ interests 
by bringing about a distinct change in their legal position since, until such 
time as the Council has taken appropriate steps, that situation remains 
entirely as it was before the Commission made any proposal to it in that 
connection’.56 Moreover, the CFI pointed out that the Commission has 
discretion as to whether to make such a proposal ‘excluding the right, 
for an individual, to require the Commission to take a position in that 
connection’.57

Similarly, the opinion of the European Parliament in the consultation 
procedure constitutes a necessary prerequisite for the Council to adopt 
a legal act.58 It is, however, doubtful whether Article 232 constitutes the 
adequate remedy, where the non-action can be overridden by the institu-
tion dependent on the measure.59 In European Parliament v Council 60 the 
Court made it clear that an indefi nite delay by the EP to provide its opinion 
was not possible, as the EP had a duty to co-operate, which in this case 
the EP had failed to observe. The Council was therefore entitled to adopt 

52 Opinion of AG Darmon in Case C-41/92 Liberal Democrats v Parliament [1993] ECR 
I-3153 at para 64.

53 See Case T-184/04 Sulvida v Commission [2005] ECR II-85, para. 14. See also Case 
90/78 Granaria v Council and Commission [1979] ECR 1081, paras. 12 et seq.; Case T-167/95 
Kuchlenz-Winter v Council [1996] ECR II-1607, paras. 20 et seq.; Case T-175/96 Berthu v 
Commission [1997] ECR II-811, paras. 18 et seq.; Case T-198/99 Buchbinder and Nöcker v 
Commission, order of 1 December 1999 (not published), para. 11.

54 Case T-2/04 Korkmaz and others v Commission [2006] ECR II-32.
55 [2001] OJ L 58/2.
56 Case T-2/04 Korkmaz and others v Commission [2006] ECR II-32, para. 49.
57 Ibid., para. 50.
58 See Case 138/79 Roquette Frères v Council [1980] ECR 3333.
59 Cf. Opinion of AG Darmon in Case C-41/92 Liberal Democrats v Parliament [1993] 

ECR I-3153, paras. 35 and 36.
60 Case C-65/93 European Parliament v Council [1995] ECR I-643.
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the act without having received the opinion. A failure to act seems also to 
be excluded where the EC Treaty sets out the consequences which result 
from the non-action of an institution in the co-operation and co-decision 
procedures.61

The issue of whether the non-adoption of preparatory acts can give rise 
to proceedings under Article 232 can also arise in the comitology process. 
Under Article 202 3rd indent ECT the legislative authority, when con-
ferring the power to implement a legislative act to the Commission, can 
require the Commission to follow one of the procedures set out in Council 
Decision 1999/468.62 Under these procedures the Commission has to 
present a draft measure to a committee comprised of representatives of the 
Member States before it can adopt an implementing act. In the manage-
ment procedure,63 the Commission has to communicate the measures to 
the Council where the committee issues a negative opinion. When follow-
ing the regulatory procedure,64 the Commission has to submit a proposal 
to Council where its draft measures do not obtain a qualifi ed majority 
in favour in the committee. These measures are preliminary steps in the 
procedure and are therefore not reviewable under Article 230. However, 
the non-adoption of these measures can produce legal effects. Where the 
Commission fails to submit draft measures to the committee, legal effects 
can arise for individuals, as this step is a necessary prerequisite for the 
adoption of an implementing act.65 If the Commission fails to communi-
cate its measures in the management procedure the Council is prevented 
from taking a different decision. Similarly, where the Commission does not 
submit a proposal to Council in the regulatory procedure, the Council is 
prevented from acting.

Disputes about the failure to adopt preliminary measures which can 
give rise to an action under Article 232 also occur in the area of competi-
tion law. Article 3(2) of Regulation 1766 provided that natural or legal 
persons who claimed a legitimate interest could lodge a complaint with 
the Commission alleging a violation of Articles 81 and 82. Where the 
Commission decided not to pursue the investigation further, it would 
inform the complainant of its intention in accordance with Article 6 of 

61 See Article 252(2) second subparagraph and Article 251(2) second subpara (a).
62 [1999] OJ L 184/23, as amended by Council Decision 2006/512, [2006] OJ L

200/11.
63 See Article 4 of Council Decision 1999/468, as amended.
64 See Article 5 of Council Decision 1999/468, as amended.
65 See Case T-212/99 Intervet International BV v Commission [2002] ECR II-1445.
66 [1962] OJ Sp. Ed., No. 204/82, p. 87. This regulation has now been replaced by 

Regulation 1/2003, [2003] OJ L1/1. The right to lodge a complaint for natural or legal persons 
is now contained in Article 7(2) of Regulation 1/2003.
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Regulation 99/63.67 The complainant was thus given the opportunity to 
respond before the Commission took the fi nal decision to reject the com-
plaint. The ‘Article 6 letter’ was therefore only a preparatory measure 
and could accordingly not be challenged under Article 230.68 Only the 
fi nal decision to reject the complaint could be challenged under Article 
230.69 Nevertheless, an action could be brought under Article 232, where 
the Commission failed to send the Article 6 letter, as the complainant was 
deprived of its right to make its views known and the omission therefore 
produced legal effects for the complainant.70 Similarly, the applicant was 
held to be entitled to bring another action under Article 232, where the 
Commission failed to adopt a fi nal decision after the applicant had made 
its views known.71

3.  PROCEDURE: ARTICLE 232(2)

Article 232(2) provides for a special procedure that has to be completed 
before the case can be brought before the Court. The applicant has to call 
fi rst on the institution to act. If within two months of that request, the 
institution has not defi ned its position, the applicant can bring the action 
before the Court within a further period of two months.

Formal Notice

Article 232(2) ECT makes it a prerequisite for the admissibility of the action 
for failure to act that the institution concerned has fi rst been called upon 
to act.72 This condition is considered as an essential procedural require-
ment ‘the effects of which are, fi rst, to cause the two-month period within 
which the institution is required to defi ne its position to begin to run and, 

67 [1963–64] OJ Sp. Ed., p. 47. This regulation is no longer in force. The relevant provision 
is now contained in Article 7 of Regulation 773/2004, [2004] OJ L123/18.

68 See Case T-64/89 Automec v Commission [1990] ECR II-367, para. 46; Case T-186/94 
Guérin Automobiles v Commission [1995] ECR II-1753, upheld on appeal in Case C-282/95 P 
Guérin Automobiles v Commission [1997] ECR I-1503, para. 34.

69 See Case 26/76 Metro v Commission [1977] ECR 1875, para. 13; Case 210/81 Demo-
Studio Schmidt v Commission [1983] ECR 3045, para. 14; Case 298/83 CICCE v Commission 
[1985] ECR 1105, para. 18; Joined Cases 142 and 156/84 BAT and Reynolds v Commission 
[1987] ECR 4487, para. 12; Case T-64/89 Automec v Commission [1990] ECR II-367, para. 
46; Case C-39/93 P SFEI v Commission [1994] ECR I-2681, para. 28; Case C-282/95 P Guérin 
Automobiles v Commission [1997] ECR I-1503, para. 36.

70 Case T-28/90 Asia Motor France and others v Commission [1992] ECR II-2285, para. 
29.

71 Case C-282/95 P Guérin Automobiles v Commission [1997] ECR I-1503, para. 38.
72 Case T-17/96 TF1 v Commission [1999] ECR II-1757, para. 41.
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secondly, to delimit any action that might be brought should the institution 
fail to defi ne its position’.73 The formal notice therefore puts the institu-
tion to which it is addressed formally in default and also determines the 
scope of the subject matter of the action.74 Where the Court comes to the 
conclusion that the action is well founded the defendant would then know 
what to do, in order to comply with its obligation under Article 233.

In Nuovo Campsider the Court stated that ‘an action for failure to act 
must be preceded by formal notice calling upon the Commission to act and 
that the subject-matter of that notice must be set out in such a manner as 
to make clear what decision the Commission should have taken’.75 This 
means that the applicant has to make it clear that the notice is a preliminary 
step, which will be followed by legal proceedings. The Court also insisted 
that the applicant has to prescribe in the request with sufficient clarity 
the action to be taken by the institution.76 Similarly, the CFI found in 
Makhteshim-Agan77 that ‘the notice must be sufficiently clear and precise 
to enable the Commission to ascertain in specifi c terms the content of the 
decision which it is being asked to adopt and must make clear that its 
purpose is to compel the Commission to state its position’.78

Article 232(2) is therefore not satisfi ed where the notice only contains 
requests for telephone and fax numbers of officials and does not indicate 
that it has been sent in preparation for legal proceedings.79 Similarly, it 
is unlikely that a notice will satisfy the requirement under Article 232(2) 
where the notifying party, even though it makes the purpose of its request 
sufficiently clear, expresses its readiness to provide further details, as this 
might indicate that it considers the possibility of further discussions with 
the Commission to take place.80

On the other hand, in European Parliament v Council81 the Court held 
that the EP had satisfi ed the requirements in Article 232(2) in that ‘after 
expressly referring to that provision the Parliament clearly stated in the 

73 Ibid., para. 41.
74 T.C. Hartley, supra note 1, p. 382.
75 Case 25/85 Nuovo Campsider v Commission [1986] ECR 1531 at para. 8.
76 Ibid., para. 8.
77 Case T-34/05 R Makhteshim-Agan and others v Commission [2005] ECR II-1465.
78 Ibid., para. 57. See also Joined Cases 81/85 and 119/85 Usinor v Commission [1986] 

ECR 1777, para.15; Case T-17/96 TF1 v Commission [1999] ECR II-1757; Case C-249/99 P 
Pescados Congelados Jogamar v Commission [1999] ECR I-8333, para. 18.

79 Case C-249/99 P Pescados Congelados Jogamar v Commission [1999] ECR I-8333, 
para. 19.

80 Joined Cases 81/85 and 119/85 Usinor v Commission [1986] ECR 1777, para. 16. This 
case was decided under Article 35 ECSC, but the legal requirement of compelling the institu-
tion to act remains the same.

81 Case 13/83 European Parliament v Council [1985] ECR 1513.
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letter from its President that it was calling upon the Council to act pursuant 
to Article 175 [now 232] and appended a list of actions which in its opinion 
ought to be undertaken by the Council to remedy its failure’.82 Also in TF1 

v Commission,83 the CFI considered it sufficient that the applicant made a 
formal and explicit request to the Commission to act on the submissions set 
out in its earlier complaint, which contained a reference to an infringement 
of Article 81, even though the letter containing the formal notice did not.

Once the formal notice has been given, the person requesting action to 
be taken must not submit new considerations which could infl uence the 
assessment by the defendant, as in this case the obligation to act ceases to 
exist. In Spain v Commission84 the Court found that due to the new sub-
missions made by Spain after having given formal notice, the Commission 
was not in a position to decide on the Spanish request.

There is no time limit laid down in Article 232(2) for the request to be 
made. All the same the Court has established the requirement that the 
applicant has to observe ‘a reasonable period’85 for making the request. In 
Netherlands v Commission86 the applicant brought an action under Article 
35 ECSC87 18 months after it had been informed by the Commission that 
no action would be taken against France as requested by the applicant. The 
Court fi rst stated that unlike Article 33 ECSC,88 Article 35 ECSC did not 
provide for any specifi c time-period within which an interested party had to 
call on the Commission to compel it to take action. However, both Articles 
33 and 35 ECSC had the common purpose that ‘the requirements of legal 
certainty and of the continuity of Community action underlying the time-
limits laid down for bringing proceedings under Article 33 [ECSC] must 
also be taken into account – having regard to the special difficulties which 
the silence of the competent authorities may involve for the interested 
parties – in the exercise of the rights conferred by Article 35 [ECSC]’.89 The 
absence of any limitation in Article 35 ECSC would be contradictory to the 
short time-limit within which an action had to be brought under Article 33 

82 Ibid., para. 24.
83 Case T-17/96 TF1 v Commission [1999] ECR II-1757, para. 42.
84 Case T-209/04 Spain v Commission [2005] ECR II-47, para. 43.
85 Case C-170/02P Schlüsselverlag and Others v Commission [2003] ECR I-9889, para. 

36.
86 Case 59/70 Netherlands v Commission [1971] ECR 639.
87 Article 35 ECSC was the equivalent of Article 232 ECT, but showed some differences. 

If the Commission had not taken any action within two months after having been called upon, 
the applicant had one month to bring an action before the Court against the implied decision 
of refusal which was to be inferred from the silence of the Commission. Like Article 232 ECT 
Article 35 ECSC did not contain a time-limit for formally calling on the Commission to act.

88 Article 33 ECSC was the equivalent of Article 230.
89 Case 59/70 Netherlands v Commission [1971] ECR 639, para. 15.
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ECSC. Moreover, once the formal request is made, Article 35 ECSC pro-
vided for time-limits within which the action must be brought. The Court 
concluded that it was ‘implicit in the system of Articles 33 and 35 [ECSC] 
that the exercise of the right to raise the matter with the Commission may 
not be delayed indefi nitely’.90 The Court held that ‘if the interested parties 
are thus bound to observe a reasonable time-limit where the Commission 
remains silent, this is so a fortiori once it is clear that the Commission has 
decided to take no action’.91 The Court therefore considered that a period 
of 18 months could not be considered as reasonable.92

In Schlüsselverlag and others v Commission93 the Court made it clear 
that the observance of a reasonable time-limit also applied to requests 
made under Article 232. Four months after the Oberlandesgericht Wien 
had approved a concentration between two newspaper companies, the 
appellant had lodged a complaint with the Commission. The Court 
pointed out that the undertakings concerned could bring an action against 
a Commission decision only within the two-month time-limit laid down 
in Article 230(5). The Court therefore concluded that ‘the requirements 
of legal certainty and of continuity of Community action which are at 
the origin of all those provisions would be disregarded if the Commission 
could, pursuant to the second paragraph of Article 232 EC, be requested 
to make a determination, outside a reasonable period, on the compatibil-
ity with the common market of a concentration which was not notifi ed to 
it’.94 The Court held that during the period from the concentration being 
notifi ed to the Oberlandesgericht until the approval by that court, the 
appellants were entitled to request the Commission to examine whether the 
transaction had a Community dimension. The Court found that the period 
of four months which had elapsed since the approval of the concentration 
by the Oberlandesgericht could not be regarded as reasonable. The Court 
pointed out that such a period equalled that afforded to the Commission 
to undertake an investigation of a notifi ed transaction.

The imposition of a time-limit raises delicate questions. First, it is 
doubtful whether the requirement of a time-limit within which the matter 
has to be raised with the institution concerned is justifi able.95 The paral-
lelism with the strict time-limit in Article 230 seems to be misplaced, as 
Article 232 differs from Article 230 in that the latter does not contain 

90 Ibid., para. 18.
91 Ibid., para. 19.
92 Ibid., para. 22.
93 Case C-170/02 P Schlüsselverlag and others v Commission [2003] ECR I-9889.
94 Ibid., para. 36.
95 See Opinion of AG Roemer in Case 59/70 Netherlands v Commission [1971] ECR 

639, at p. 658.
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any preliminary procedure.96 Otherwise, the time-limits in Article 232 for 
bringing the action are equally strict as those in Article 230. Legal cer-
tainty as argument for a time-limit is at best a double-edged sword. On 
the one hand, legal certainty seems to refer to the necessity of protecting 
the interests of third parties in the continued inaction of the institution 
concerned.97 It is doubtful whether the inaction of a Community institu-
tion can produce a legitimate expectation on the part of third parties. 
Moreover, a promise not to apply or enforce the law contrary to the 
applicable rules cannot be the basis of a legitimate expectation.98 This 
is even more so for inaction on the part of the institution. In any event, 
any justifi ed reliance99 on the conduct of Community institutions can be 
taken into account when considering the temporal application of a legal 
act. What is more, unlike judgments on Article 230, which have retroac-
tive effect, a judgment under Article 232 does not require the institution 
to adopt a retroactive act.100

On the other hand, it is not clear from the case-law what constitutes a 
reasonable period of time. The ruling in Schlüsselverlag v Commission seems 
to suggest that the time-limit depends on the specifi c legal context of the 
case.101 The short time-limits in the merger regulation, which are designed 
to provide the parties to the concentration with legal certainty, were obvi-
ously of importance in this case. However, it seems doubtful whether those 
time-limits can serve as reasonable guidance. First, the time-limits in the 
merger regulation apply to the investigation by the Commission. Where 
the concentration has not been notifi ed to the Commission, those time-
limits do not apply. Moreover, parties to a concentration which should 
have notifi ed their concentration to the Commission, but did not do so, do 
not enjoy any legal certainty as to the non-application of the EC merger 
regulation. If there is no time-limit on an ex officio investigation by the 
Commission, why should there be one for third parties to raise the matter 

96 See also T.C. Hartley, supra note 1, pp. 383–384.
97 See the discussion in T.C. Hartley, supra note 1, p. 384, on the legal expectations in 

Case 59/70 Netherlands v Commission [1971] ECR 639.
98 See Joined Cases 303 and 312/81 Klöckner v Commission [1983] ECR 1507, at para. 

34; Case 188/82 Thyssen v Commission [1983] ECR 3721, para. 11; Case C 162/84 Vlachou v 
Court of Auditors [1986] ECR 459, para. 6.

99 See Opinion of AG Roemer in Case 59/70 Netherlands v Commission [1971] ECR 639, 
at pp. 658–659.

100 See T.C. Hartley, supra note 1, p. 384.
101 See Case T-135/02 Greencore v Commission, judgment of 14 December 2005, para. 

63, where the CFI held that ‘the period of 22 months which passed between the payment 
of the principal sum without interest on 4 January 2000 and the request addressed to the 
Commission by registered letter of 1 November 2001 was reasonable and justifi ed in the 
specifi c circumstances of the case’.
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with the Commission? Moreover, the practical consequence of the ruling 
is that interested third parties will have to submit precautionary requests 
to the Commission without having had the time to study the concentration 
in more detail.

It is equally doubtful when the time-limit starts to run.102 In Netherlands 

v Commission the Court pointed out that the time-limit applied where 
the Commission had decided to take no action,103 but also where it 
remained silent.104 In the former case it is clear to determine the begin-
ning of the time-limit. However, the time-limit under Article 230(5) has to 
be observed, where the refusal to act constitutes a reviewable act. Apart 
from the problem in attaching legal consequences to silence on the part 
of an institution, it is not clear from which point in time the silence of an 
institution triggers the time-limit to run. The time-limit can also be trig-
gered by the action of a third party. In Schlüsselverlag v Commission the 
time-limit started to run with the notifi cation of the transaction in the 
Oberlandesgericht. The Court has made it clear however that the time limit 
does not start to run, where the institution gives the impression that it will 
take action.105

Defi nition of Position

After the request has been made the institution has two months within 
which it has to defi ne its position. The institution defi nes its position, where 
it ‘positively and unequivocally gives notice of its intention to act or not 
to act as required’.106 The institution can therefore certainly defi ne its posi-
tion by complying with the request. It can, however, also defi ne its position 
by taking a measure which does not correspond to the one requested and 
therefore does not satisfy the request.107 In Makhteshim-Agan and others v 

Commission108 the Court justifi ed this approach on the ground that ‘Article 
232 refers to failure to act in the sense of failure to take a decision or to 

102 See also T.C. Hartley, supra note 1, pp. 384–385.
103 In this case the time-limit under Article 230 starts to run, where the refusal to act 

constitutes a reviewable act. Only in the specifi c circumstances of Article 88 ECSC did the 
decision not to take action not constitute such a reviewable act, see T.C. Hartley, supra note 
1, p. 383, fn. 42.

104 See Case 59/70 Netherlands v Commission [1971] ECR 639, at para. 19.
105 See Case C-107/91 ENU v Commission [1993] ECR I-599 at para 24.
106 Opinion of AG Lenz in Case 13/83 Parliament v Council [1985] ECR 1513 at p. 

1528.
107 See Joined Cases C-15/91 and C-108/91 Buckl and others v Commission [1992] ECR 

I-6061, para. 15; Case T-276/03 Le Canne v Commission [2006] ECR II-10, para. 37.
108 Case C-258/05 P(R) Makhteshim-Agan and others v Commission, judgment of 28 

October 2005 (not published).
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defi ne a position, and not in the sense of the adoption of a measure different 
from that desired or considered necessary by the applicant’.109

The refusal to comply with the request should therefore constitute 
 a  defi nition of position. The position of the Court is however unclear 
on this point. In the Comitology case,110 it found that ‘a refusal to act, 
however explicit it may be, can be brought before the Court under Article 
175 [now Article 232] since it does not put an end to the failure to act’.111 
On the other hand, in numerous other cases the Community Courts have 
considered the refusal to comply with a request as a defi nition of posi-
tion.112 Already in Lütticke,113 the Court found that the Commission 
had defi ned its position when it rejected the applicant’s complaint that 
Germany was in breach of Article 95 (now Article 90) and that it should 
commence proceedings against Germany. Similarly, in Asia Motor France 

and others v Commission,114 the CFI found that the defi nitive rejection of 
the applicants’ complaint constituted a defi nition of position. The CFI 
distinguished this case from the Comitology case on the ground that the 
Commission’s defi nitive rejection of the complaint did not amount to a 
refusal to act. And in Campailla v Commission115 the Court found that ‘it 
follows from a constant case-law that a decision to reject a complaint con-
stitutes the defi nition of a position’.116 A refusal to comply with a request 
therefore constitutes the defi nition of a position. A refusal to act can, 
however, be challenged under Article 230, where the positive act requested 
from the institution could be challenged under Article 230. The different 
position of the Court in the Comitology case can be explained by the fact 
that the Parliament at the time did not have the possibility to challenge 
acts of the other institutions under Article 230. It might well be that where 
the applicant could not have challenged a measure under Article 230, a 

109 Ibid., para. 14. See also Joined Cases 166 and 220/86 Irish Cement Ltd v Commission 
[1988] ECR 6473, para 17; Case C-44/00 P Sodima v Commission [2000] ECR I-11231, para. 
83; Case T-26/01 Fiocchi Munizioni v Commission [2003] ECR II-3951, para 82; Case T-3/02 
Schlüsselverlag JS Moser and Others v Commission [2002] ECR II-1473, at para 27; Case 
T-66/02 Institouto N. Avgerinopoulou and others v Commission [2004] ECR II-855, para. 34; 
Case T-89/05 GAEC Salat v Commission [2005] ECR II-16, para. 22.

110 Case 302/87 Parliament v Council [1988] ECR 5615.
111 Ibid., para. 17.
112 See Case T-66/02 Institouto N. Avgerinopoulou and others v Commission [2004] ECR 

II-855, para. 33; Case T-34/05 R Makhteshim-Agan and others v Commission [2005] ECR 
II-1465, para. 70.

113 Case 48/65 Lütticke v Commission [1965] ECR 19 at p. 27.
114 Case T-28/90 Asia Motor France and others v Commission [1992] ECR II-2285, at 

para. 37.
115 Case C-211/05 P Campailla v Commission, order of 8 December 2005 (not 

published).
116 Ibid., para. 17. Author’s translation.
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refusal to act will not be considered as the defi nition of a position within 
the meaning of Article 232.117

It is also clear from the case law that ‘even an act which is not chal-
lengeable by an annulment action may constitute a defi nition of position 
terminating the failure to act if it is the prerequisite for the next step in a 
procedure which has, in principle, to culminate in a legal act that itself 
will be challengeable by an action for annulment’.118 A Commission letter 
which initiated the fi rst stage of an examination as to whether grants paid 
by a Member State were new or existing aid under Community state aid 
rules therefore constituted a defi nition of position.119 Similarly, the formal 
submission of a draft decision by the Commission to a comitology com-
mittee for a decision not to include Endosulfan in Annex I of Directive 
91/414120 was considered to be a defi nition of position.121 And in Pharos 

v Commission122 the CFI found that the Commission’s referral to the 
Council of a proposal for a regulation including somatosalm in Annex II of 
Regulation 2377/90123 had to be considered as a defi nition of position. The 
Community Courts have been equally clear in their treatment of an ‘Article 
6’ letter, which will be issued by the Commission following a complaint in 
competition matters.124 Where the institution fails to take the next step in 
the procedure, be it another intermediate step or indeed the fi nal decision, 
a fresh action for failure to act under Article 232 can be brought, since such 
an action would have a different object.125

The case-law of the Community Courts also contains some guid-
ance as to when a measure does not constitute a defi nition of position. 
In Parliament v Council,126 the European Parliament had requested the 

117 T.C. Hartley, supra note 1, p. 374.
118 Joined Cases T-297/01 and T-298/01 SIC v Commission [2004] ECR II-743, para. 

53. See also Case T-186/94 Guérin Automobiles v Commission [1995] ECR II-1753, para. 26, 
upheld on appeal in Case C-282/95 Guérin Automobiles v Commission [1997] ECR I-1503, 
para. 35; Case T-105/96 Pharos v Commission [1998] ECR II-285, para. 43; Case T-34/05 R 
Makhteshim-Agan and others v Commission [2005] ECR II-1465, para. 69.

119 Ibid., para. 42.
120 [1991] OJ L 230/1.
121 Case T-34/05 R Makhteshim-Agan and others v Commission [2005] ECR II-1465, para. 

69; upheld on appeal in C-258/05 P(R) Makhteshim-Agan and others v Commission, judgment 
of 28 October 2005 (not published), para. 15.

122 Case T-105/96 Pharos v Commission [1998] ECR II-285, para. 44.
123 [1990] OJ L 224/1.
124 See Case 125/78 GEMA v Commission [1979] ECR 3173, para. 21 ; Case T-186/94 

Guérin Automobiles v Commission [1995] ECR II-1753, para. 32, upheld on appeal in Case 
C-282/95 P Guérin Automobiles v Commission [1997] ECR I-1503, para. 30. For the contrary 
view, see Opinion of AG Tesauro in Case C-282/95 P Guérin Automobiles v Commission [1997] 
ECR I-1503, at paras. 29 et seq.

125 See Case C-282/95 P Guérin Automobiles v Commission [1997] ECR I-1503, para. 38.
126 Case 13/83 Parliament v Council [1985] ECR 1513.
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Council to undertake a list of actions in the area of the common transport 
policy. The Council in its reply merely set out what action it had already 
taken. The Court found that ‘the reply neither denied nor confi rmed the 
alleged failure to act nor gave any indication of the Council’s view as to 
the measures which, according to the Parliament, remained to be taken.’127 
Similarly, a letter by the Commission that the examination of an applica-
tion is in progress could not constitute a defi nition of position.128 And 
in Asklepios Kliniken v Commission129 the CFI held that the laying down 
of abstract criteria for the basis of a decision in response to a specifi c 
 complaint could not be considered as an adoption of a position.

Where the institution has defi ned its position, within the two-month 
period, the subject matter of Article 232 ceases to exist and any application 
brought to the Court under Article 232 would be considered as inadmis-
sible. The Community Courts do, however, also not proceed to a decision 
where the requested act was adopted after the two-month time limit but 
before the adoption of the judgment.130 The Community Courts would 
then consider the action as being ‘devoid of purpose’131 or that it was ‘no 
longer necessary to give judgment’.132 Such a fi nding can however have an 
impact on the decision on costs.133

The Court justifi ed this approach in European Parliament v Council134 
with the argument that Article 232 was based on the presumption that, 

127 Ibid., para 25.
128 Case T-212/99 Intervet International v Commission [2002] ECR II-1445, at para 61. See 

also Case T-95/96 Gestevision Telecinco v Commission [1998] ECR II-3407, para. 88; Joined 
Cases T-344/00 and T-345/00 CEVA and Other v Commission [2003] ECR II-229, at para. 80.

129 Case T-167/04 Asklepios Kliniken v Commission, judgment of 11 July 2007, at para. 
77.

130 See Joined Cases C-15/91 and C-108/91 Buckl and Others v Commission [1992] ECR 
I-6061 at para. 15, Case 377/87 Parliament v Council [1988] ECR 4017 at para. 10 and Joined 
Cases C-302/99 P and C-308/99P Commission and France v TF1 [2001] ECR I-5603, at para. 
28. See also Case T-212/99 Intervet International v Commission [2002] ECR II-1445, at para. 67 
and Joined Cases T-344/00 and T-345/00 CEVA and Other v Commission [2003] ECR II-229, 
at para 85; Case T-276/03 Le Canne v Commission [2006] ECR II-10, at para. 36.

131 See Case T-28/90 Asia Motor France and others v Commission [1992] ECR II-2285, 
para. 35.

132 Case C-41/92 Liberal Democrats v Parliament [1993] ECR I-3153 at para. 4.
133 In some cases the defaulting institution had to bear the costs, see Case 377/87 European 

Parliament v Council [1988] ECR, at para. 12; Joined Cases T-297/01 and T-298/01 SIC v 
Commission [2004] ECR II-743, at paras. 61–63; Case T-451/04 Mediocurso v Commission, 
order of 28 March 2006 (not published), para. 30. In other cases each party had to bear their 
own costs, see Case C-41/92 Liberal Democrats v Parliament [1993] ECR I-3153 at para 5; 
Case T-291/01 Dessauer Versorgungs- und Verkehrsgesellschaft and Others v Commission 
[2002] ECR II-5033, at paras 13 to 18; Case T-66/02 Institouto N. Avgerinopoulou and others 
v Commission [2004] ECR II-855, at para. 36; Case T-276/03 Le Canne v Commission [2006] 
ECR II-10, para. 52.

134 Case 377/87 European Parliament v Council [1988] ECR 4017.
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where an EC institution had unlawfully failed to take action, applicants 
could obtain from the Court a declaration that the institution had failed to 
act contrary to the Treaty. Under Article 233 the effect of such a declara-
tion was that that institution had to take the necessary measures to comply 
with the judgment. The Court therefore found that ‘where the act whose 
absence constitutes the subject-matter of the proceedings was adopted after 
the action was brought but before judgment, a declaration to the effect that 
the initial failure to act is unlawful can no longer bring about the conse-
quences prescribed by Article [233]’.135 In this case the subject matter has 
ceased to exist. In this case AG Mischo noted that the rationale of Article 
232 was less ‘to issue a reprimand to the institution concerned’,136 but ‘to 
prompt the institution concerned to take action’.137 The AG argued that 
the parallel with Article 226 was less convincing than a comparison with 
Article 230 and that when an institution withdrew an allegedly unlawful 
act during the proceedings under Article 230 the Court would declare the 
action as devoid of purpose. Consequently, the AG opined, ‘the purpose of 
proceedings for a failure to act disappears as soon as the measure called for 
has been adopted and the applicant has thus obtained satisfaction’.138

The CFI in Mediocurso v Commission139 confi rmed this argument by 
refusing to accept the view that despite a defi nition of position after the 
action under Article 232 had been brought the subject-matter of the action 
had not ceased to exist. The CFI pointed out that the action under Article 
232 pursued objectives different from that of Article 226. In contrast to 
Article 226, the action for failure to act is not intended to produce a public 
condemnation of the EC institution’s lack of action, but to force them to 
take action.140 Where the requested acts have been adopted by the EC 
institution the action therefore loses its purpose.141 The CFI found that the 
action under Article 232 was more akin to that in Article 230. In the same 

135 Ibid., para. 10. See also Case T-28/90 Asia Motor France and others v Commission 
[1992] ECR II-2285, para. 37; Joined Cases T-297/01 and T-298/01 SIC v Commission [2004] 
ECR II-743, para. 31; Case 66/02 Institouto N. Avgerinopoulou [2004] ECR II-855, para. 31; 
Case T-276/03 Le Canne v Commission [2006] ECR II-10, para. 36; Case T-451/04 Mediocurso 
v Commission, judgment of 28 March 2006 (not published), para. 19; Case T-34/05 R 
Makhteshim-Agan and others v Commission [2005] ECR II-1465, para. 67.

136 Opinion of AG Mischo in Case 377/87 European Parliament v Council [1988] ECR 
4017, para. 115.

137 Ibid., Opinion of AG Mischo, para. 115. See also Opinion of AG Darmon in Case 
C-41/92 Liberal Democrats v Parliament [1993] ECR I-3153 at para. 9.

138 Opinion of AG Mischo in Case 377/87 European Parliament v Council [1988] ECR 
4017, para. 130.

139 Case T-451/04 Mediocurso v Commission, judgment of 28 March 2006 (not 
published).

140 Ibid., para. 25.
141 Ibid., para. 25.
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way as the withdrawal of an allegedly unlawful act removes the subject 
matter in an action under Article 230, the action under Article 232 ceases to 
exist where the defending institution adopts the requested acts.142 The CFI 
similarly rejected the argument that an applicant had an interest in having 
the unlawfulness of the inaction established by the court as basis for an 
action under Article 288(2) by holding that the court could not make such 
a statement without exceeding its powers under Article 232.143

It should, fi rstly, be noted that the CFI’s reasoning, and that of AG 
Mischo, is limited to situations where the institution adopts the measures 
requested by the applicant. It is, however, clear from the case law that, in 
a situation where an action under Article 232 has been brought but before 
judgment has been given, an institution can also defi ne its position and 
thereby render the action devoid of purpose by adopting measures which 
do not satisfy the applicant.144 Where the institution’s position consists in a 
refusal which can be reviewed under Article 230, it does not seem to serve 
any apparent purpose to require the individual to bring another action, 
this time under Article 230, when the Court could proceed to judgment on 
the existing action under Article 232. Similarly, AG Tesauro highlighted 
in his Opinion in Guérin automobiles v Commission145 the problems, in a 
case where an action has already been brought under Article 232, caused 
by the adoption of a preliminary act as a defi nition of position. He pointed 
out that the main disadvantage of such an approach consists in requiring 
the applicant ‘to bring a series of actions for failure to act, to produce a 
useful result’.146 AG Tesauro proposed that, where the Commission issues 
an ‘Article 6 letter’ after the applicant has brought its action under Article 
232, the court should, instead of declaring the action devoid of purpose, 
require the Commission to reply to the comments made by the complain-
ant within a reasonable time and where the Commission has not complied 
with the time-limit proceed to declare that it has failed to act.147

It is, secondly, submitted that the arguments presented by the CFI in 
Mediocurso are not entirely convincing. In Article 226 cases the Court 
argues that an interest in pursuing the action still subsists in situa-
tions where the Member State remedies the default after the action has 
been brought. The Court would argue that ‘that interest may consist in 

142 Ibid., para. 26.
143 Ibid., para. 27.
144 See Case C-44/00 P Sodima v Commission [2000] ECR I-11231, para. 83; Case T-66/02 

Institouto N. Avgerinopoulou and others v Commission [2004] ECR II-855, para. 34. Joined 
Cases C-302/99 P and C-308/99P Commission v TF1 [2001] ECR I-5603, at paras. 7 and 28.

145 Case C-282/95 Guérin automobiles v Commission [1997] ECR I-1503.
146 Opinion of AG Tesauro, ibid., para. 33.
147 Ibid., para. 34.
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establishing the basis for a liability which a Member State may incur, by 
reason of its failure to fulfi l its obligations, towards those to whom rights 
accrue as a result of that failure’.148 It is not immediately apparent why this 
argument is not equally applicable in Article 232 cases.149

Thirdly, the CFI’s argument that the position under Article 232 is similar 
to the situation where the withdrawal of an unlawful act, after an action 
under Article 230 has been initiated, terminates the proceedings under 
Article 230 is not convincing. It is true that the judgment of the CFI in IMS 

Health v Commission,150 to which the CFI in Mediocurso refers,151 states 
that the applicant had no interest in pursuing the action under Article 
230 after the Commission had withdrawn the act in issue.152 However, the 
CFI emphasised that ‘la partie requérante peut conserver un intérêt à voir 
annuler un acte abrogé en cours d’instance si l’annulation de cet acte est 
susceptible, par elle-même, d’avoir des conséquences juridiques’.153 And in 
Gencor v Commission154 the CFI held that:

the annulment of an act which has already been carried out or which, in the 
meantime, has been repealed from a given date is still capable of having legal 
consequences. The act could have produced legal effects during the period when 
it was in force and those effects are not necessarily eradicated by its repeal. An 
action for annulment is also admissible if it allows future repetition of the alleged 
illegality to be avoided. For those reasons, a judgment annulling an act is the 
basis upon which the institution concerned may be led to restore the applicant 
sufficiently to his original position or avoid the adoption of an identical act.155

Therefore, far from confi rming the CFI’s position in Mediocurso, the case 
law shows that an applicant can preserve its interest in a judgment under 
Article 230 even where the act has been withdrawn. Consequently, where 
the defending institution defi nes its position after an action under Article 
232 has been brought, the action becomes devoid of purpose only if the 
applicant cannot show any interest in a judgment. Such an interest can 

148 Case 240/86 Commission v Greece [1988] ECR 1835, para. 14. See also Case 103/84 
Commission v Italy [1986] ECR 1759, para. 9; Case 154/85 Commission v Italy [1987] ECR 
2717, para. 6.

149 It should be noted that the cases which the CFI cites in para. 25 of its judgment to 
support its claim that the action under Article 226 pursues different objectives than the one 
in Article 232 deal with an unrelated issue.

150 Case T-184/01 IMS Health v Commission [2005] ECR II-817.
151 Case T-451/04 Mediocurso v Commission, judgment of 28 March 2006 (not published), 

para. 26.
152 Case T-184/01 IMS Health v Commission [2005] ECR II-817, at para. 41.
153 Ibid., para. 38.
154 Case T-102/96 Gencor v Commission, judgment of 25 March 1999.
155 Ibid, para. 41. See also Case T-25/96 Arbeitsgemeinschaft Deutscher Luftfahrt-

Unternehmen and Hapag-Lloyd [1997] ECR II-363, para. 16.
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consist in the avoidance of future illegalities or in the establishment of the 
liability of the Community institution.

4.  LOCUS STANDI

Article 232 distinguishes between three types of applicants. Article 232(1) 
gives the Member States and the Community institutions the right to bring 
an action against reviewable omissions without further conditions. In con-
trast to Article 230, where it is only a semi-privileged applicant, the Court 
of Auditors is considered as a privileged applicant under Article 232(1), 
because according to Article 7(1) it is one of the Community’s institutions.156 
On the other hand, the CFI found in Cantine Sociali Venete v European 

Ombudsman and European Parliament157 that the European Ombudsman 
could not be considered as an institution within the meaning of Article 232. 
Article 232(4) provides the ECB with the same right of action as provided 
for Community institutions, but limited to its fi eld of competence. The ECB 
can therefore be considered as semi-privileged applicant.158

More severe restrictions are imposed on the third category of appli-
cants in Article 232(3). Natural and legal persons can only bring an 
action against reviewable omissions if ‘an institution of the Community 
has failed to address to that person any act other than a recommenda-
tion or an opinion’.159 In addition, therefore, to the requirement that the 
non-adoption of an act must be a reviewable omission, which they share 
with privileged and semi-privileged applicants, non-privileged applicants 
must demonstrate that the act whose adoption they have requested must 
be addressed to them. The English language version suggests that only the 
non-adoption of an act which formally has to be addressed to the applicant 
can be challenged. This narrow interpretation is, however, not convincing. 
First, other language versions suggest a wider interpretation.160 Secondly, 
such an interpretation would have the disadvantage of allowing the insti-
tution whose action was requested to deprive an applicant of a remedy.161 

156 See Case 13/83 European Parliament v Council [1985] ECR 1513, para. 17.
157 Case T-103/99 ACSV v European Ombudsman and European Parliament [2000] ECR 

II-4165, at para. 46.
158 Under the Lisbon Treaty the ECB becomes a privileged applicant under Article 265(1) 

TFEU.
159 The Lisbon Treaty includes in Article 265(3) TFEU also bodies, offices or agencies of 

the Union as defendants against whom private parties can bring an action.
160 T.C. Hartley, supra note 1, p. 385.
161 See Opinion of AG Dutheillet de Lamothe in Case 15/71 Mackprang v Commission 

[1971] ECR 797.
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Were the institution to refuse the adoption of an act which was of direct 
and individual concern to him, the applicant could bring an action under 
Article 230(4). On the other hand, if the institution did not act, the appli-
cant could not bring an action under Article 232 unless he was the formal 
addressee of such an act.162 Consequently, a harmonious interpretation 
of Articles 230(4) and 232(3) would suggest that Article 232(3) has to be 
interpreted as allowing non-privileged applicants to bring an action against 
the non-adoption of an act not only where it has to be addressed to them, 
but also where it is of direct and individual concern to them.

After giving some indications as to its preference for the wider inter-
pretation of Article 232(3),163 the Court in ENU v Commission164 expressly 
accepted the view that an action could be brought under Article 232 where 
the requested act would have been of direct and individual concern to the 
applicant, even though the act had to be formally addressed to someone 
else. ENU, a company which produced uranium concentrates, encoun-
tered severe fi nancial hardship due to problems of selling its production. 
It therefore requested the European Supply Agency under Article 57 
EAEC Treaty to exercise its right of option on ENU’s uranium produc-
tion. Even though it indicated its willingness to help, the Agency did 
not take any action. Consequently, ENU requested the Commission to 
take action under Article 53 EAEC Treaty in respect of the Agency. The 
Commission argued that ENU lacked standing under Article 148 EAEC 
Treaty, which is similar to Article 232 ECT, as any act under Article 53 
EAEC Treaty would have to be addressed to the Agency and not ENU. 
The Court found that the Commission’s decision, had it been addressed 
to the Agency ‘would have been of direct and individual concern to the 
applicant’,165 which could have challenged it under Article 146(2) EAEC 
Treaty, the equivalent of Article 230(4) ECT. The Court found that the 
applicant therefore also had to be given the possibility to bring an action 
for failure to adopt the requested decision under Article 148 EAEC Treaty. 
The Court argued that if such a possibility did not exist ‘the right provided 
for in the second paragraph of Article 53 [EAEC] would be bereft of judi-
cial protection’.166

This approach has also been applied under Article 232(3) ECT thereby 
bringing the rules on standing for private parties under Article 232(3) 

162 Ibid., Opinion of AG Dutheillet de Lamothe, p. 807–808.
163 See Case 246/81 Lord Bethell v Commission [1982] ECR 2277, paras. 13, 15 and 16; 

Case 247/87 Star Fruit v Commission [1989] ECR 291, para. 13.
164 Case C-107/91 ENU v Commission [1993] ECR I-599.
165 Ibid., para. 17.
166 Ibid., para. 18.
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in line with those applicable under Article 230(4). In T.Port167 the Court 
stated that ‘just as the fourth paragraph of Article [230] allows individuals 
to bring an action for annulment against a measure of an institution not 
addressed to them provided that the measure is of direct and individual 
concern to them, the third paragraph of Article [232] must be interpreted 
as also entitling them to bring an action for failure to act against an insti-
tution which they claim has failed to adopt a measure which would have 
concerned them in the same way’.168 The Court emphasised the link with 
Article 230 by arguing that ‘[t]he possibility for individuals to assert their 
rights should not depend upon whether the institution concerned has acted 
or failed to act.’169 The Court therefore declared admissible an action under 
Article 232(3), where the Commission had failed to take any decision at 
the preliminary stage of the procedure for reviewing aid under Article 
88(3) ECT.170 On the other hand, the CFI in Cantina sociale and others v 

Commission171 made it clear that ‘individuals who have no standing to chal-
lenge the legality of a legislative measure likewise have no standing to bring 
an action before the Court for a declaration that a Community institution 
has failed to act after being called upon to adopt such a measure’.172

Where the applicant requests the Commission to take an action against 
a Member State under Article 226, the application will equally be rejected 
as such an act would not be of direct and individual concern to the appli-
cant.173 It has been held that the measures adopted by the Commission in 
the course of the procedure, such as the reasoned opinion or the bring-
ing of the action before the Court, do not constitute acts which concern 
individuals directly.174 In GAEC Salat v Commission the CFI rejected any 

167 Case C-68/95 T. Port v Bundesanstalt für Landwirtschaft und Ernährung [1996] ECR 
I-6065.

168 Ibid., para. 59. See also Case T-95/96 Gestevision Telecinco v Commission [1998] ECR 
II-3407, para. 58; Case T-395/04 Air One v Commission [2006] ECR II-1343, para. 25; Case 
T-167/04 Asklepios Kliniken v Commission, judgment of 11 July 2007, para. 45.

169 Case C-68/95 T. Port v Bundesanstalt für Landwirtschaft und Ernährung [1996] ECR 
I-6065, para. 59.

170 See Case T-17/96 TF1 v Commission [1999] ECR II-1757, paras. 26–36; Case T-95/96 
Gestevision Telecinco v Commission [1998] ECR II-3407, paras 57–70; Case T-395/04 Air One 
v Commission [2006] ECR II-1343, para. 26–41.

171 Case T-166/98 Cantina sociale and others v Commission [2004] ECR II-3991.
172 Ibid., para. 82, where the CFI declared inadmissible an action for failure to adopt a 

generally applicable regulation; see also Case 134/73 Holtz v Council [1975] ECR 1. Similarly, 
in Case T-184/04 Sulvida v Commission [2005] ECR II-85, para. 15, the CFI found inadmis-
sible an action which was directed at the failure to adopt a Directive, the substance of which 
was of general application.

173 Case 247/87 Star Fruit v Commission [1989] ECR 291.
174 Case T-89/05 GAEC Salat v Commission [2005] ECR II-16, para. 2; Case T-426/05 

Nicolas Molliné v Commission, order of 16 May 2006 (not published), para. 9. See also Case 
83/84 N.M. v Commission [1984] ECR 3571, at para. 10.
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comparisons between Article 226 and the procedural position of individu-
als under Regulation 17/62175 and Article 86(3) ECT.176

5.  GROUNDS OF REVIEW

Article 232 limits the grounds of review to instances where the defendant 
institution has failed to act ‘in infringement of this Treaty’. The exclusion 
of other grounds of review which are set out in Article 230(2) results from 
the special nature of the action under Article 232.177 An institution can 
only act where it is competent to do so. Where it lacks competence to act 
an institution cannot have failed to act.178 Similarly, a failure to act cannot 
in itself infringe an essential procedural requirement. Also a misuse of 
powers, in the defi nition of the Community Courts, can only be achieved 
through action, not inaction.

In European Parliament v Council,179 the Court had to determine when 
a failure to act by an institution had to be regarded as an infringement 
of the Treaty. The European Parliament had brought an action under 
Article 232 alleging that the Council had failed to introduce a common 
transport policy, in particular its framework, and to act on 16 propos-
als of the Commission relating to transport. The Council argued that 
Article 232 could only be used to challenge the failure to adopt a spe-
cifi c legal measure, but was ‘an inappropriate instrument for resolving 
cases involving the introduction of a whole system of measures within 
the framework of a complex legislative process’.180 The Court rejected 
the argument on the ground that the purpose of Article 232 would be 
frustrated if ‘an applicant were not able to refer to the Court an institu-
tion’s failure to adopt several decisions, or a series of decisions, where the 
adoption of such decisions is an obligation which the Treaty imposes on 
that institution’.181 The Court made it clear, however, that the European 
Parliament had to specify with a degree of precision the measures which 
it claimed the Council had failed to adopt. Only such precision would 
allow the Council pursuant to Article 233 to comply with the Court’s 

175 Now replaced by Regulation 1/2003.
176 Case T-89/05 GAEC Salat v Commission [2005] ECR II-16, at paras. 26 and 27.
177 See T.C. Hartley, supra note 1, p. 413.
178 See Case 83/84 N.M. v Commission and Council [1984] ECR 3571, para. 10; Case 

T-166/98 Cantina sociale di Dolianova and others v Commission [2004] ECR II-3991, para. 
81.

179 Case 13/83 European Parliament v Council [1985] ECR 1513.
180 Ibid., para. 29.
181 Ibid., para. 34.
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judgment allowing that claim. The Court therefore concluded that the 
EP’s claim could only be upheld ‘in so far as the absence of a common 
transport policy with which the Council is charged is due to failure to 
take measures the scope of which can be sufficiently defi ned for them to 
be identifi ed individually and adopted in compliance with the Court’s 
judgment pursuant to Article [233]’.182

The Court emphasised from the outset that ‘objective difficulties which, 
according to the Council, stand in the way of the necessary progress 
towards a common transport policy are irrelevant for the purposes of 
the present action’.183 It is therefore of no avail for an institution to plead 
that it was too difficult to comply with its obligation. The Court accepted, 
however, that the Council had discretion in the matter. The Court noted 
that it was for the Council, within the framework of the Treaty, to specify 
the aims and means for implementing a common transport policy. Even 
though it had to adopt the necessary measures for the gradual introduction 
of such a policy, the Council could determine the substance of those meas-
ures. The Court pointed out that the EP failed to specify which measures 
the Council should adopt and in what sequence. The Court concluded that 
‘the absence of a common policy which the Treaty requires to be brought 
into being does not in itself necessarily constitute a failure to act sufficiently 
specifi c in nature to form the subject of an action under Article [232]’.184 
Given the discretion of the Council, the Court also rejected the proposi-
tion that the Council had failed to adopt specifi c Commission proposals 
relating to this area.

On the other hand, the Court found that Article 70(1)(a) and (b) imposed 
clearly defi ned obligations on the Council for the introduction of the 
freedom to provide services in relation to transport. The Court argued that 
‘in that respect the Council does not have the discretion on which it may 
rely in other areas of the common transport policy’.185 The Court made it 
clear that the result to be achieved was determined by the Treaty provisions 
and that the Council had a certain measure of discretion only as to the 
means to be employed to reach that result. The Court therefore concluded 
that the Council had failed to adopt measures to ensure freedom to provide 
services in the sphere of international transport and to lay down the condi-
tions under which non-resident carriers may operate transport services in a 
Member State. This also meant that the Council had an obligation to adopt 
Commission proposals relating to achieving freedom to provide services 

182 Ibid., para. 37.
183 Ibid., para. 48.
184 Ibid., para. 53.
185 Ibid., para. 65.
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in the transport sector, whereas no such obligation existed for proposals 
falling outside that category.186

It follows from the judgment that where the EC Treaty imposes on an 
institution a clearly defi ned obligation to achieve a specifi c result a failure 
to act can be challenged under Article 232. Such a specifi c obligations 
can result from the requirement in Article 233 ECT that an institution 
adopt the necessary measures to comply with a judgment of the Court 
of Justice.187 Despite the wording of Article 232, which seems to limit 
failures to act to instances where the defendant institution was required 
to act under the Treaty, the Community Courts have, however, accepted 
that such an obligation can also arise from secondary legislation.188 It has 
been argued that such obligations can also result from general principles of 
law as developed by the Court and international agreements.189 Moreover, 
an obligation to act does, however, not only exist where the EC Treaty 
provides for the adoption of fi nal acts, but also where it imposes a duty to 
adopt preparatory measures.190

The judgment in European Parliament v Council191 seems to suggest 
that where the institution has discretionary powers, a failure to act 
cannot be challenged, as an obligation to act does not exist. On this 
basis the Court has consistently held that the Commission is under no 
obligation to initiate the procedure under Article 226 against a Member 
State.192 The institution is, however, under an obligation to exercise its 
discretion properly.193 This can mean that in some cases the discretion 
might give way to a specifi c obligation, as is demonstrated by the Court’s 

186 Ibid., para. 78.
187 See Joined Cases T-297/01 and T-298/01 SIC v Commission [2004] ECR II-743, at paras. 

32 and 45. For a discussion of the obligation under Article 233, see above pp. 155–164.
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ECR I-6065, at para. 43, where the Court held that, depending on the circumstances, Article 
30 of Regulation 404/93, [1993] OJ L 47/1, might require the Commission to adopt rules for 
cases of hardship. See also Case C-282/95 P Guérin automobiles v Commission [1997] ECR 
I-1503, at para. 36, where the Court held that under Regulation 17/62 the Commission had to 
adopt a fi nal decision upon a complaint after completion of the notifi cation procedure.

189 T.C. Hartley, supra note 1, at p. 413.
190 See Opinion of AG Mischo in Case 377/87 Parliament v Council [1988] ECR 4017, at 
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the CFI ruled that the applicants were entitled to obtain from the Commission an Article 6 
letter under Commission Regulation No 99/63/EEC.
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ruling in T-Port.194 Regulation 404/93195 established a common market 
in bananas. In order to deal with disturbances as a result of the replace-
ment of the various national arrangements by a common market, Article 
30 of the Regulation provided the Commission with the power to take 
any transitional measures it deemed necessary. The Court found that the 
Commission had broad discretion when assessing whether such transiti-
onal measures were necessary. The Court emphasised, however, that 
the Commission was under an obligation to act ‘if the difficulties asso-
ciated with the transition from national arrangements to the common 
organization of the market so require’.196 The Court found that such an 
obligation existed in particular when the transition infringed traders’ 
fundamental rights. The Court therefore concluded that ‘Article 30 of 
the Regulation authorizes and, depending on the circumstances, requires 
the Commission to lay down rules catering for cases of hardship’.197

Similarly, the Court has accepted that an obligation exists for the 
Commission to examine complaints in competition cases. Under Article 
7(2) of Regulation 1/2003198 natural or legal persons with a legitimate inter-
est can bring a complaint alleging an infringement of Article 81 or 82. The 
Commission is not under an obligation to adopt a decision establishing the 
existence of an infringement of the competition rules or even to open an 
investigation.199 The Commission is, however, required ‘to examine carefully 
the factual and legal particulars brought to its notice by the complainant in 
order to decide whether they disclose conduct of such a kind as to distort 
competition in the common market and affect trade between Member 
States’.200 Where it intends to reject the complaint, the Commission has 
to inform the complainant of its reasons and has to give the complainant 

194 Case C-68/95 T-Port v Bundesanstalt für Landwirtschaft und Ernährung [1996] ECR 
I-6065.

195 [1993] OJ L 47/1.
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198 [2003] OJ L 1/1. See also Article 5 of Regulation 774/2004, [2004] OJ L 123/18.
199 See Case 125/78 GEMA v Commission [1979] ECR 3173, at para. 17; Case T-24/90 
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Guérin automobiles v Commission [1997] ECR I-1503, at paras. 10 and 46.
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or a formal letter within a reasonable time on an application for clearance or individual 
exemption.
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the opportunity to make its views known.201 Where the applicant responds 
within a time-limit set by the Commission, ‘the Commission is bound either 
to initiate a procedure against the subject of the complaint [. . .] or to adopt 
a defi nitive decision rejecting the complaint’.202

A similar approach is also taken in state aid cases. In Gestevisión 

Telecinco v Commission203 the CFI held that ‘[s]ince it has exclusive juris-
diction to assess the compatibility of State aid with the common market, 
the Commission must, in the interests of sound administration and of the 
fundamental rules of the Treaty relating to State aid, conduct a diligent 
and impartial examination of a complaint alleging the existence of aid that 
is incompatible with the common market’.204 The CFI found that where 
it has approved the initiation of an investigation into State aid, which 
formed the subject matter of the complaint, the Commission could not 
indefi nitely prolong its preliminary investigation.205 The Court pointed out 
that whether the Commission has acted within a reasonable period of time 
had to be assessed ‘in relation to the particular circumstances of each case 
and, especially, its context, the various procedural stages to be followed by 
the Commission and the complexity of the case and its importance to the 
parties involved’.206 The Court argued that the periods of 47 months for 
the fi rst complaint and 26 months for the second complaint, from when 
it received the complaint to the time when formal notice was given, were 
‘so long that they should have been sufficient to enable the Commission 
to close the preliminary stage of investigation into the aid in question and 
thus be in a position to adopt a decision thereon [. . .], unless it could show 
exceptional circumstances justifying such periods’.207 The CFI found the 
Commission’s explanation for these delays insufficient and concluded that 
the delays were unreasonable.208

201 See Article 7(2) of Regulation 773/2004. See also Case T-28/90 Asia Motor France v 
Commission [1992] ECR II-2285, at para. 29, where the CFI found that the applicants were 
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And in Schlüsselverlag and others v Commission,209 the Court had to 
rule on the Commission’s submission that it was under no obligation to 
examine a complaint brought by the appellants, which were the owners 
of newspapers in Austria, alleging that the transaction between two 
other newspaper companies should have been notifi ed under the Merger 
Regulation.210 The Court rejected the Commission’s point of view by 
pointing out that ‘the Commission cannot refrain from taking account 
of complaints from undertakings which are not party to a concentration 
capable of having a Community dimension’.211 The Court argued that it 
was likely that such a transaction between the complainants’ competitors 
was likely to have an impact on their situation on the market concerned. 
Article 18 of the Merger Regulation therefore provided them with a right 
to be heard. Moreover, the Court found that the Commission could 
not argue that it was not required to take a decision on whether it was 
competent as supervising authority, as it was solely responsible under 
Article 21 of the Merger Regulation to take such decisions. Otherwise, 
third-party undertakings would not be able to take advantage of the pro-
cedural guarantees which Community legislation affords them. In addi-
tion, the Commission would forego a means to examine whether parties 
to a concentration ought to have notifi ed their transaction. Finally, the 
complainants would be without a legal remedy against the refusal to 
entertain their complaint under Article 230. The Court therefore con-
cluded that the Commission was obliged ‘to undertake, in the interests 
of sound administration, a thorough and impartial examination of the 
complaints which are made to it’.212 The Commission must examine 
‘whether the matter is within its competence and to draw the necessary 
conclusions’.213

6.  FORM AND EFFECTS OF THE JUDGMENT

In accordance with Article 233, the Court will declare that the institu-
tion has failed to act, in infringement of the Treaty. It is not allowed to 

Asklepios Kliniken v Commission, judgment of 11 July 2007, at paras. 82–91, in which a period 
of 12 months for a preliminary examination was considered reasonable.
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27.
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adopt the act instead of the institution. Article 233 requires the institu-
tion, however, to take the necessary steps to comply with the judgment. 
Although the institution is therefore under an obligation to take action, it 
retains the power to determine how to act, where such discretion is granted 
by the relevant provision.




